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SOVEREIGN IMMUNITY OF FOREIGN STATE ENTERPRISES 
IN ANGLO-AMERICAN COURTS* 


By 
Doris Carroll** 
of 
The Massachusetts Bar 


I. INTRODUCTION 


In the many articles of recent years which consider the immunity from 
local jurisdiction $0 be accorded commercial enterprises owned wholly or in part 
by a foreign State,” it has become a commonplace to note that most of the customary 
rules of international law regarding rights and duties of States were developed in 








*\n honor paper originally submitted for the Problems of World Order Seminar at 
the Harvard Law School, this article is published with the permission of the 
author. 


**\.B., Radcliffe; Advanced work in political theory, London School of Economics 
& Political Science; LL.B., Harvard; at present Research Associate preparing 
legal commentaries to the Sohn & Baxter, Draft Convention on The International 
Responsibility of States for Injuries to Aliens. 

l. See, a.g., Bishop, New United States Policy Limiting Sovereign Immunity, 
4? Am. Je Int'l L. 93 (1953 






Fawcett, Legal Aspects of State Trading, 25 Brit. Yb. Int'l L. 34 (1948). 


Fensterwald, Sovereign Immmity and Soviet State Trading, 63 Harv. L. Rev. 614 
(1950). 


Fox, Competence of Courts in Regard to Non-Sovereign Acts of Forei States, 
35 Am. J. Int'l L. 632 (1941). 


Friedmann, Some Impacts of Social Organization on International Law, 50 Am. J. 
Int'l L. 475 (1950). 


of Foreign States When Engaged: in Commercial Enterprises: 


A Proposed Solution, 27 Mich. L. Rev. 751 (1929). 


Kuhn, The Extension of Sovereign Immunity to Government-Owned Commercial 
Corporations, 39 Am. J. Int'l L. 772 (1945 


Lauterpacht, The Problem of Jurisdictional Immunities of Foreign States, 
28 Brit. Yb. Int'l L. 220 (1951). 

Mann, The Law Governing State Contracts, 21 Brit. Yb. Int'l L. 11 (1944). 
Note, Sovereign Immunity for Commercial Instrumentalities of Foreign 
Governments, 58 Yale L. J. 176 (1948). 

Schmitthoff, fie-GAAAB 98 SONR ERD LIES A Seok SATA 
Trade, 7 Int'l & Comp. L. Q. 452 (1958). 


Wedderburn, Soverei ty of Fore blic Corporations, 6 Int'l & 
pp. L. Q. 290 (1957). 
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the nineteenth century and based on the then existing division of the spheres of 
State and individual activity. Certain functions were undeniably the State's: 
conduct of foreign relations, control of the armed forces, internal administra- 


tive and judicial ordering. Trade and industry, on the other hand, was peculiarly | 


the province of private persons. However in the last decades there has been an 
enormous expansion of State activities into fields formerly the reserve of the 


private trader, and these often conducted through the instrumentality of the auton. 


omous corporation "clothed with the powers of governments but possessed of the 
flexibility and initiative of a private enterprise. "* It has seemed to some 
countries’ that civil controversies to which a foreign State-owned enterprise is 


party are more appropriately the business of municipal courts used to settling the 


legal questions there involved than the subject of diplomatic concern. Considera. 
tions of commercial expediency and fairness are thought to outweigh what slight, 
if any, there may be to the enw. of an independent sovereign in the assumption 
of jurisdiction. Cessante ratione legis, international legislation and State 


practice have hacked out ragged exceptions to the classical doctrine that a foreign | 


sovereign and its property are immne from the jurisdiction of local courts. Still 


the outlines of the doctrine persist, notably in the jurisprudence of Great Britain f 


and the United States. Two fairly recent cases, strikingly similar in their facts 
yet notably different in reasoning and result, mark the ground between the atti- 
tudes of common law and civil iaw jurisdictions toward the immunity of foreign 
State-owned enterprises. In 1943 the Commercial Tribunal of Alexandria, a mixed 
court of Egypt, confirmed an order holding two Spanish organizations, the General 
Commissariat of Supply and Transport and the Industrial and Developmental Rice 


Federation, jointly liable on a contract to buy rice. Further, it affirmed measures | 


of execution taken against the Egyptian assets of the Commissariat over the conten. 
tion that the Commissariat was immune as an "organisme d'Etat." The tribunal said: 


Qu'au contraire, dés l'instant que l'Etat manifeste son activité 
par l'un des actes commumément designes sous le nom d'actes de gestion 
et, mieux encore, lorsqu'il se livre a des operatigns analogues a 
celles du commerce libre, toute immmnité doit lui etre refusée, et ce 
pour le double motif qu'en se comportant de la sorte, il cesse d'exercer 
ses pouvoirs de puissayce publique et renonce implicitement a se 
prevaloir de 1'immnite 2 daquaiie. en d'autres circonstances, il lui 
aurait ete permis de prétendre. 


In 1956 almost the same situation was omainngee by the English Court of Appeal in 


Baccus S.R.L. v. Servicio Nacional Del Trigo.” The defendant in an action for 
breach of contract to sell rye was the Spanish National Wheat Service, an autono- 
mous body under the supervision of the Commissariat of Supply and Transport and the 
Ministry of Agriculture. On a plea to the jurisdiction the Court of Appeal held 
that the defendant was a department of the State of Spain notwithstanding its 
separate corporate entity, and that it was therefore entitled to claim sovereign 


immnity. Singleton L. J., dissenting, thought that "if a separate entity is set 


Franklin D. Roosevelt in message to Congress in 1933 recommending the forma- 
es 4 the T.V.A., quoted in Friedmann, ed., The Public Corporation 541 
1954 


See below at 13-30. 

Egyptian Deita Rice Mills Co. cc. Comisaria General de Madrid, Tribunal de 
commerce d'Aiexandrie, March 29, 1943, /1942-437; 55 Bulletin de législation 
et de jurisprudence Sgyptiennes 114, 115, /1943-45/ Ann. Dig. 103 (No. 27). 


Baccus S.ReL. v. Servicio Nacional Del Trigo, /1957/ 1 Q.B. 438 (1956). 
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It. THE ACTIVITIES AND LEGAL FORMS OF STATE ENTERPRISES 


ba 
Certain areas of State activity have long been considered exclusively : 
governmental, The maintenance of internal order and the defense of the nation fro, | 


external attack involve the use of compulsory State powers and have no counterpart | th 
in private spheres of activity. Further, States may provide basic services like pu 
sewerage disposal and fire protection which do not depend on the exercise of com | SO 
pulsory power but can be distinguished from private activity when these are ; sa 
financed by taxation and supplied for the benefit of all in the commnity. Beyond | re 
this, States have often ventured into activities like banking, railroading, and it 
postal services which produce revenues and can be carried on by private groups too, | an 
In the last decades, however, there has been a remarkable expansion of governmental | Jé 
activity into fields formerly conceived of as the preserve of the private entre- ' ac 


preneur. In part this expansion has been prompted by political and economic 

necessity. Mr. Justice Black has pointed out’/ that "many state activities are in | ; 
marginal enterprises where private capital refuses to venture." Comprehensive Je 
railroad systems can often be developed and coordinated only by a national 3 
authority, and these the government may operate at an unavoidable loss.14+ The 





emergencies of war have produced in most countries public bodies formed to admin. | . 
ister and regulate vital production and supply. The U.S. Shipping Board and its a 
creature the Emergency Fleet Corporation was thus organized to Duy build, and ™ 
operate merchant vessels upon America's entry into World War I. The world-wide | - 
economic depression which followed that war in its turn bred governmental bodies, Pé 
many of them in the form of autonomous agencies like the Reconstruction Finance Tr 
Corporation and its Regional Agricultural Credit Organizations in the United - 
States. The second great impetus to this expansion of State activity of recent 3 
years has been the change in social attitude from laissez faire to that of concerm Li 
that all the people of the nation share in the nation's riches. The U.S.S.R., of m 
course, stands out as exemplar of abandonment of private enterprise for complete B 
state control of the economy. But the phenomenon of post-war years has been the a 
nationalization of basic industries in countries with rather different political d 
philosophies. In England coal, transport ,+ electricity 29 and gas©0 have become : 
socialized industries, In France the public corporations of an industrial or con. ” 
mercial character which have been estab} ished by the nationalization laws include - 
Electricité de France,“+ Gaz de France,“* Charbonnages de France,“3 Houilléres de 2, 
13. NewYork v. United States, 326 U.S. 572 (1946). . 


9 

14. Friedmann, in Some acts of Social Organization on International Law, 50 An, . 
J. Int'l L. 475, 485 OF notes that British nationalized industries are 9 
directed to break even but not to make profits. 

15. See infra at 17-18. ’ 





16. See Keifer & Keifer v. Reconstruction Finance Corp., 306 U.S. 381 (1939). 
17. Coal Industry Nationalisation Act, 1946, 9 & 10 Geo. 6, c. 59. 

18. Transport Act, 1947, 10 & 11 Geo. 6, c. 49. 

19. Electricity Act, 1947, 10 & 11 Geo. 6, c. 54. , 
20. Gas Act, 1948, 11 & 12 Geo. 6, c. 67. 


21. Law of April 8, 1946 [1945-4467 Recueil des lois adoptées par 1'"Assemblée 
nationale constituante, pt. 1 at 237 (Fr.). 


22. Ibid. 





23. Law of May 17, 1946, [1946] Recueil des lois adoptées par 1'Assemblée 
nationale constituante, pt. 2 at 601 (Fr.). 
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OL . 4 o 43 7 : 
passins,“” and the Societe Nationale des entreprises de presse. 


‘ne Legai forms these goverment enterprises take can vary as widely as 
the reasons wais: produced them and the opctivities they represent. The oldest 
public enterprises, like the postal service ,~ tobacco and liquor monopolies ,“? and 
sometimes railroads were generally organized, financed, and controlled in much the 
same way as any olher central goverrment department. The enterprise might be 
financed by annual. appropriations from the national treasury and all or most of 

its revenues paid into the treasury. Its permanent staff will be civil servants 
and its director the political head of the government department. It will be sub- 
ject to the oudge., accounting, and audit controls applicable to other government 
activites. 





428 





The State enterprise on the continent’ more often takes the form of a 
foint stock company in which the: ‘st vate has become sole shareholder, like insurance 
societies in Franve*7 or t 





2 he Banque de France »- 2° or has a controlling a" 
uch as the French State hoids in the Societe Nationale des Cnemins de Fer 
the Conpagmie Nat: onee aA ir France."32 The Government may have had to acquire 
shares of an existing enterprise in an emergency. Italy, for example, in return 
for contributions rade ae Ying the first World War, took over a number of shares in 
a nunbexs of companies. In order to liquidate these participations a holding com- 
pany was created 2 1927, and in 1933 this was transformed into the Institute for 
Industrial Recons act “on which, although conceived of as a transitory organization, 
became a pesmcae: t avs of the economic administrative system of Italy.33 Or the 
ntex 2 joint venture with other interests, as Hindustan Steel 


4 


State may Wish to 
Lid. was set ie wider an agreement between the Government of India and the German 
combine of Krupps and Dena ee, * The joint stock company will be governed by the 
general company laws, but the State shareholder will often reserve special powers 
to itself, iike the ri Meee +9 appoint the chairman or a majority of the board of 
directors, toe veculrement that it approve new capital ventures, supervise accounts, 
mene ye distribvtion “of profits, and impose restrictions on the alienation of 
shares.2/ 


o 











STS OF eee ee Ee Se ree 


2h, Id. at 602 








25, Id. at 543 
26. See infra at 22, 


27. See infra at 27. 
28. See generally Friedmann, ed., The Public Corporation 552 (1954). 


ae ae 79 5 } . : 4 ¢ 
9 Law of April 25, 1946, fi 5 —4S7 Recueil des lois adoptées par 1'Assemblee 
nationale constituante, “pbs 1 at 375 (Fr.). 


30. Law of Dec. 2, 1945, id. at 4. 

i or — 4 aa P 
i. Decree of Aug. 32, 1937, [19377 Recueil général des lois at 708 (Fr.). 
32. Law of June 16, 1948 


33. Muggia, os Pubi dc Corvoration in Italy, in Friedmann, ed., The Public 
Corporation 241, 242 (1954). 


34. U.N. Technical Assistance Administration, Some Problems in the Organization 
and Administration of Public Enterprises in the Industrial Field 13 (U.N. 
Pub. Sales No. 1954.II.H.1). 









dc. at 14, 
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In the United Kingdom and the United States the State-owned enterprise 
has more usually been formed as a public corporation created by statute, as were 
England's nationalized industries. There may even have been statutory authoriza. 
tion to create the enterprise under general corporation laws, as the U.S. Shipping 
Board's Emergency Fleg} Corporation was incorporated under the company law of the 
District of Columbia. 


The public corporation is wholly State-owned, and save for | 


' 


the initial appropriation which furnishes its capital and further appropriations to | 


cover losses, is usually independently financed. Its funds are otherwise obtained 
from borrowing and from its revenues. Its powers, duties, and immunities are to be 
assertained from the law which creates it, and these statutes usually provide 
explicitly that as a body corporate it is a separate entity for legal purposes and 
can sue and be sued.3”? The principal benefits of the legal form of the public cor. 
poration are not so much those which make the corporate form attractive to private 
enterprise--limited liability, ease in gathering capital investment, transfer- 
ability of shares, and perpetuity--as its freedom from overwhelming government 
regulation and control, dependence on annual appropriations, and bureaucratic red 
tape. It can have a high degree of operating and financial flexibility compared to 
traditional government agencies. It must be noted, however, that in recent years 
the tendency in the United Kingdom and the United States has been to bring the 
public corporation more closely within the governmental framework and subject to 
central supervision and control. 


III. LEGISLATION AND DOCTRINE CONCERNING THE IMMUNITY 
OF STATE-OWNED ENTERPRISES 


It is becoming clear that, as far as the commercial enterprises of a 
foreign State are concerned, the scope of the traditional doctrine that one 
sovereign may not be sued without his consent in the courts of another is being 
restricted by international legislation and in State practice. The exemption from 
territorial jurisdiction was early described as a privilege extended for reasons 
of international comity or courtesy. In affirming the dismissal of a libel filed 
against an armed French ship which had entered the port of Philadelphia in distress, 
John Marshall said for the United States Supreme Court: 


One sovereign being in no respect amenable to another and being 
bound by obligations of *he highest character not to degrade the 
dignity of his nation, by placing himself or its sovereign rights 
within the jurisdiction of another, can be supposed to enter a foreign 
territory only under an express license, or in the confidence that 
the immunities belonging to his independent sovereign station, though 
not expressly — are reserved by implication, and will be 
extended to him. 





36. See infra ati17. 


37. See Keifer & Keifer v. Reconstruction Finance Corp., 306 U.S. 381, 390, note 
3 (1939), where Mr. Justice Frankfurter lists over forty federal corporations 
the charters of which so provide. 


38. In the United States the Government Corporation Control Act, 59 Stat. 597 
(1945), 31 U.S.C. Sec. 841-49 (1958), provides inter alia that government 
corporations shall be subject to budgetary and auditing requirements much 
like those of government agencies. 


39. The Schooner Exchange v. M'Faddon, 11 U.S. (7 Cranch) 116, 137 (1812). 
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Even if the custom began as license, States have so continually accorded immunity 
to foreign govermments in respect of certain traditional governmental activities 
that the doctrine within limits is surely now a wile of international law. Whether 
the scope of the ae 4neZudes State~owned enterprises, or some of these, is 
not settled, however What reasons there are for the rule are perhaps most fully 
enumerated by Lord Weight in Compania Naviera Vascongado v. $.S,. Cristina: 


The rule 
non habet imp 


sovereign Sta 


may be said to be based or. the principle "par in parem 

rium,” no State can claim jurisdiction over another 

e. Or it may be rested on the circumstance that in 
general the judgment of a municipal Court could not be enforced against 
a foreign sovereign State, or that the attempt to enforce might be 
regarded as an unfriendly act. Or it may be taken to flow from 
reciprocity, each sovereign State within the community of nations 
accepting some subtraction from its full sovereignty in return for 
similar concessions on the side of othazs.40 

The merit in the wure, then, is the accomodation it makes to avoid the interna- 

tional friction sparked by decrees of local courts directed to independent foreign 

sovereigns or arresting their public property. Diplomatic negotiation is sub- 

stituted for these. The rile has less to recommend it, though, in the opinion of 

many jurists, if exsende 





vended to a State's commercial transactions, where the case is 
unlikely to generate that iotemmational friction and there are comtervailing con- 
siderations. Thus i% loses meaning when the foreign State concerned has consented 
to suit in its ow. covrts in similar controversies, as States have increasingly 
done for actions in contract and even in tort. When local courts refuse to assume 
jurisdiction, the private Pp plainziff mast often pursue a difficult remedy in an 
inconvenient forsign forum. It may oe that the State of which the plaintiff is a 
national is weluctant to espouse an international claim for an ordinary breach of 
contract. If the immunity is extended to the commercial activities of foreign _ 
State-owned enterprises, 1% puts the State trader in a privileged position vis a 
vis its private competitors. 





Intevnasionen. legislation has ono on been used to restrict an 
immunity that might otherwise be claimed. T ort that touches several terri- 
torial jurisdictons has been the subject of 4 n elton of conventions and treaties, 
undoubtedly because many States wholly own or control railroads, airlines, and 
nerchant fleets. More than half of the world's railway mileage (about 45 per cent 
in 1949) is government. owned. The government owns and operates all railroads in 
the United Kingdom, France, Germany, Belgium, the Netherlands, Poland, Czechoslo- 
vakia, Austria, Hungary, Roumania, Bulgaria, Yugoslavia, the U.S.S.R., China, 
Pekistan, Ceyion, Thailand, Malaya, Iran, Iraq, Indochina, Argentina, and New 
Zealand. It is controlling shareholder in the railroad corporations of many 

viher countries.4+ Seven of the thirty-five largest airlines in the world in 
i950, each scheduling 100,000 miles or more per week, were government owned: 
British European Airways and British Overseas Airways, Air France, Trans-Canada 
Air Lines, South African Airways, Trans-Australia Airlines, and the Aeroflot of 
the U.S.5.R. Seven others were of mixed ownership: Swissair, the Scandanavian 
SAS, Belgian. Sabena, Philippine Air Lines, KLM Royal Dutch Airlines, Garuda of 


2 


Indonesia, and Avianza of Colombia. The government operaties air transport in 
g 





SS EE EE 


40, [19387 A.C. 485 at 502, 





yh, Woytinsky & Woytinsky, World Commerce and Governments 373 (1955). 
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all Soviet satellite countries and in China. All air transport. in India was na. 


tionalized in 1953. It is often the practice for States to buy and build merchant | 


navies during war and charter them to private companies in peace. 


An International Convention on Transport of Goods by Railway was signed 
at Berne on October 14, 1890, by representatives of Germany, Austria-Hungary, 
Belgium, France, Italy, Luxembourg, the Netherlands, Russia, and Switzerland. 
Article 53 provided that only the courts of the domicile of the railroad were con. 
petent to entertain actions against it, but that if a joint action was brought 
against several railroads (including thoge owned by a State) the plaintiff might 
choose a court in any of the domiciles. 3 In Article 3 of the Treaty of November 
11, 1902, between Luxembourg and Germany relative to the working of the Wilhelm. 
Luxembourg Railways, the General Imperial Direction of Railways in Alsace-Lorraine, 
it was agreed, would submit to suit in the courts of Luxembourg if claims, pgainst 
it rising out of operations of the line in Luxembourg were brought there. The 
article was applied by the Superior Court of Justice of Luxembourg to overrule a 
plea of sovereign immnity in a suit on a lease by a Luxembourg corporation agpinst 
the German Railway Administration.45 Article 281 of the Treaty of Versailles 
provided that if the German Government engaged in international trade it was to 
have none of the rights, _aprtleneinstay gre imsmnd tips attaching to sovereignty. The 
treaties of St. Germain,” Trianon, and Neuilly 9 contained similar provisions, 
However the Supreme Court of Czechoslovakia construed "international trade" 
narrowly to mean the business of buying commodities to resell them for profit, 
and hence dismissed a svit brought against the German Treasury for personal injuries 
received in a railway accident on Czech territory. 


The Convention For the Unification of Certain Rules Relating to Interna- 
tional Transportation by Air, and Additional Protocol, concluded at Warsaw on 
October 12, 1929,51 now ratified by fifty countries and extended to most of their 





42, Id. at 521. 

43, 19 Martens N.R.G. (2° sér.) 289, 322, 82 B.F.S.P. 771, 789. 

4, 95 B.F.S.P. 780, 781-82. 

45, Soc. An. du Guillaume-Luxenbourg c. Direction Générale Imperiale des Chemins 
de fer d'Alsace-Lorraine, cour Supérieure de justice, June 2, 1927, [T 921-25) 
Pasicrisie Luxembourgeoise XI.350, 56 Journal du droit international (herein- 
after cited as Clunet) 477, 478-79 (1929). 

46, 1 Martin, The Treaties of Peace 199-1923, 164 (1924). 

47, Article 233, 1 Martin op. cit. 378. 

48, Article 216, 1 Martin op. cit. 568. 

49, Article 161, 2 Martin op. cit. 711. 

50. Judgement of Jan. 16, 1923, R I 1360/22, Ne jvy$5i Soud (Supreme Court), [i923] 


5a Rozhodnuti nejvy3Siho soudu ¢eskoslovenské republiky ve vécech ob&anskych 
46 (Decisions of the Supreme Court of the Czechoslovak Republic in Civil Cases), 


translated in Harvard Research in International Law, Competence of Courts in 
Regard to Foreign States, 26 Am. J. Int'l L. Supp. 452, 202-0 (1932). 


51. 49 Stat. 3000, T.S. No. 876, 4 Trenwith 5250. 
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dependencies, provides in Article 2 (1) that "This Convention shall apply to trans- 
portation performed by the state or by legal entities constituted under public law 
provided it falls within the conditions laid down in article 1." Oddly, the United 
States ratified this Convention with the reservation that Article 2 shall not apply 
to international transportation that may a by the United States. All 
United States airlines are privately owned. Canada was the only other country 
which ratified with reservations. Article 3 of the Convention on een 
Civil Aviation, opened for signature at Chicago on December 7, 1944,7/ and now rati- 
fied by seventy-three countries, reads: 


(a) This Conventicn shall be applicable only to civil aircraft, 
and shall no™ be applicable to state aircraft. 


(o) Aircraft used in military customs and police services shall 
be deemed to be state aircraft. 


fhe Conven*ion wov.id seem so continue the distinction noted in the 1919 Paris Con- 
vention, which it replaced, that "All State aircraft other than military, customs 
and police airsratt shal. be treated as private aircraft and as such shall be sub- 
ject to ali the provisions of the present convention." 


In. the Biussels Convention of 19267 a forthright distinction was drawn 
betweer: the immunity to be accorded State-owned ships employed in governmental 
service and these engaged in commercial activities. t stated as a general rule 
that séaeguinig vessels owned or operated by States, and States themselves in respect 
of claims relatsing to the operation of such ships or to the carriage of their car- 
goes, were to be subject to the same laws and obligations, and the jurisdiction of 
the same courts, as private ships, cargoes, and owners. Only excepted from the 
general rite were ships of war, government yachts, patrol vessels, hospital ships, 
auxiliary vesseis, supply ships, and other State craft being used on exclusively 
governmental and noncommercial service at the time the cause of action arose. The 
Convention was originally ratified by Belgium, Brazil, Chile, Estonia, and Hungary, 
later by Denmark, Germany, the Netherlands and its possessions, Italy and its 
colonies, Norway, Poland, Portugal, Roumania, and Sweden, and recently by Greece, 
Switzerland, and France, 5° The benefits of the Convention are to be extended to 
non=-contracting States solely on the basis of reciprocity. Notably, the United 
States and Great Britain are not signatories. At the second South American Con- 
gress held in Montevidea in 1940 a miti-lateral treaty on international commercial 
navigation was concluded, incorporating substantially the same provisions as the 
Brussels Converition of 1926. I+ has been ratified by Uruguay, Brazil, Colombia, 
Bolivia, Argentina, Chile, Peru, and Paraguay.~! 
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52. Waytinsky & Waytinsky, World Commerce and Governments 521 (1955). 








53. 61 Stat. 1180, T.I.A.S. No. 1591, 15 U.N.T.S. 295. 


54. Convention Relating to the Regulation of Aerial Navigation, October 13, 1919, 
art. 30, 11 L.N.T.S. 174, 195. 


55. International Convention For the Unification of Certain Rules Relating to the 
Immunities of State-owned Vessels, April 10, 1926, and Additional Protocol, 
May 24, 1934, 176 L.N.T.S. 199. 


56. Inter-American Juridical Committee, Report on Rules Concerning the Immunity 
ef State Ships 12 (Pan American Union 1958). 


57. Tratado de Derecho de Navegacion Commercial Internacional, March 19, 1940, 
arts. 34.42, in 8 Hudson, International Legislation No. 580 (1938-41). 
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When the Soviet Union appeared on the international scene as State trader ~ 
but claiming sovereign immunity for the activities of its foreign trade delegations | 
it was rarely successful in the courts of Europe. It has since concluded a 
number of bilateral agreements with these nations, submitting to local jurisdic. ' 
tion over transactions effected in those amgepane to which one of its foreign 
trade delegations was party in its own name. In 1933 the United States informed 
the Soviet Embassy in a memorandum that it would accord diplomatic status to a 
Soviet commercial delegation, but such officers were not to engage in trade or com | 
mercial fransactions of any kind to which diplomatic immunity from suit might 
attach, 


The United States has also provided for a waiver of any immunity that 
might be claimed by State-owned enterprises in many of its post-World War II friend. | 
ship, commerce and navigation treaties. Typical is the provision in Article 24, 
paragraph 6 of the 1948 treaty with Italy: 


No enterprise of either High Contracting Party which is publicly 
owned or controlled shall, if it engages in commercial, manufacturing, 
processing, shipping or other business activities within the territories 
of the other High Contracting Party, claim or enjoy, either for itself 
or for its property, immunity therein from taxation, from suit, from 
execution of judgment, or from any other liability to which a privately 
owned or controlled enterprise is subject therein. 


CR AP EAGER eT 


At international conferences of jurists a distinction between those acts 
of a foreign sovereign which local courts are incompetent to adjudicate and those 
for which immunity need not be accorded has been noted and embodied in their reso- 
lutions. The line is most often drawn at "commercial activities," rarely further 
defined. As early as 1891 the Institute of International Law meeting at Hamburg 
incorporated as Article 4 (3) of its Projet de réglement international sur la 
competence des tribunaux dans les procés contre les Etates, souverains ou chefs 
d'Etat étrangers the following provision: 


Les seules actions recevables contre un Etat étranger sont: 


(3) ‘Les actions qui se rapportent a un éstablissement com- 
mercial ou industriel ou a 3 chemin de fer, exploités par 1*Etat 
étranger sur le territoire. 


In 1926, at the thirty-fourth conference of the International Law Associa- 
tion meeting in Vienna, Dr. Karl Strupp presented a proposed draft of a Convention 
on Immnity of International Law which included as Article 3: 





58. See infra at 25-27. 


59. See agreements listed in Stoupnitzky, Statut International de 1'U.R.S.S. 468- 
72 (1936); Margold, Let's Do Business With Russia 154-65 (1948); Zourek, Some 
Comments _on the Difficulties Encountered in the Judicial Settlement of Dis- 


utes Arising From Trade Between Countries With Different Economic and Social 
Structures, 5 Clunet 639, 663 (1959). 


60. 4 Hackworth, Digest of International Law 405 (1942). 


61. Treaty of Friendship, Commerce, and Navigation, Protocol, Additional Protocol, 
and Exchange of Notes, February 2, 1948, art. 24, para. 6, 63 Stat. 2255, 
T.I.A.S. No. 1965, 79 U.N.T.S. 171. 


62. 11 Annuaire de l'Institut de droit international 426 (1889-1892). 
















































>" a rangey comporte la défense de toute 
: exercise je La : puissance ¢ statique étrangére avec les exceptions ci- 
apres: 


; (i. soumlssion volontaire contractuelle, — soit explicite, soit 
tacite, sous la législat — on la juridiction étrangére et spéciale- 

; ment pour tous les cas, ov tat agit non comme detenteur de la puissance 
i publique, mais comme personne aa droit privé, notamment, s'il se livre 
au commerce. « « e 


In his comment on Article 3 (1) Strupp notes,fhat the exception for commercial 
activity is controverted by some publicists. 


Fo IEE 


l. 
The problem of commerce equality of State enterprises and private enter- 
ome was considered by the World Economic Conference meeting at Geneva under 
League or Nations auspices in 1927. The final Conference report deplored the un- 
rs privile ged y .on ocoupied by State enterprises which claim sovereign 
immunities vis a vib S private competitors, and accordingly recommended: 


o 


That, when a Government carries on or controls any commercial, 
industrial, bankdnes } naritime transport or other enterprise, it shall 
not, i s character 3s such and in so > far as it participates in 
enterprises oF this kind, be treated as entitled to any sovereign 
rights, privileges or immunities from taxation or from other liabilities 
to which similar privat ely owned undertakings are subject, it being 
clearly undcers i that this recommendati on only applies to ordinary 
commer shal ¢ ises in time of peace, 













Qn 


The question of tne competence of courts in regard to foreign States was considered 
by the League of Nations Committee of Experts for the Progressive Codification of 
International. Law, which in 1927 determined that the subject was sufficiently ripe 
for codification, and circulated to governments Questionnaire No. 11: "Whether and 
in what cases, ps larly in 3 regard to action taken by a State in the exercise of 
a commercial, or industrial activity, a State can be liable to be sued in the courts 
of another State/©° !nnexed to the Questionnaire was the Report of the Sub-Commit- 
tee, M. Matsuda, Fapperteur, in which it concluded that the expansion of State 
activity in "the economic, financial and industrial spheres" would make it just to 
recognize that some acts done a foreign tate ought to be treated by the law as 
acts of a private individual. The 1928 Assembly of the League 2 Nations decided 
to reserve this question "with a view to subsequent conferences." In 1932 there 
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63, Strupp, Projet d'une Convention sur 1'Immnité en Droit International, Report 
of the Thirty -~Fourth Conference of the Intemational Law Association 426, 427 
(1926). 

64, Id, at 436. 


65. Report and Proreedings of the Wor 1d Economic Conference, Geneva, May 423, 1927, 
L.N. Doc. No. C.356.M.129.1927.II /C.E.1.46/ (L.N. Pub. 1927.11.521) at 35. 


66. 22 Am. J. Int'l L. Supp. 117 (1928). 








67, Id. at 128. 





68. 26 Am. J. Int'l L. Supp. 2 (1932). 
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= 
there appeared the Harvard Research in International Law draft convention of Com ~ 
petence of Courts in Regard to Foreign States, Philip C. Jessup, Reporter. The 


Convention embodied as Article 11 the exception to immunity for commercial 
activities, admittedly as "highly controversial": 


The Comment to Article 26, however, recognized no such controversy when the State 
enterprise was separately incorporated: 


A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages 
in an industrial, commercial, financial or other business enterprise 
in which private persons may there engage, or does an act there in 
connection with such an enterprise wherever conducted, and the pro- 
ceeding is¢hased upon the conduct of such enterprise or upon such 
act. «.« « 


mm mo rim ftir tsi > 


LS TSI 


- AERIS TIE RS 


A State need not accord the privileges and immunities provided 
for in this Convention to such juristic persons as corporations or 
associations for profit separately organized by or under the authority 
of another State, regardless of the pgture and extent of governmental : 
interest therein or control thereof. ' 


At the forty-fifth conference of the International Law Association held 


at Lucerne in 1952 the distinguished lawyers there assembled agreed that immunity 

ought not to be accorded to all activities of States in view of the multiplication 1 
and extension of these, but deplored the imprecision of distinction between "the ] 
public law acts" and the "private law acts" of States. It resolved as to sub- 

stantive law that "foreign States should not be immune from suit in relation to 

their acts when engaged in private enterprise," and suggested as to methods of 

improving the present operation of the rule of immnity: (1) that States should 

agree to create special international tribunals for the settlement of disputes 

arising out of activities of a "private law" nature; (2) that States regulate and 

limit these immnities more precisely in treaties; and (3) that arbitration clauses 


be inserted in State contracts. 


In 1954 at its meeting in Aix-en-Provence, the Institute of International 


Law reconsidered its resolutions of 1891, adopted at Hamburg, and drew up far more 
restrictive rules in the light of events of the past sixty-three years. Article 3 
of the Regulations there voted reads: 





69. 
70. 


71. 


72. 


Les tribunavx d'un Etat peuvent connaitre des actions contre un 
Etat @tranger et les personnes morales visées 4 l'article premier, toutes 
les fois que le litige a trait a un acte qui n'est pas de puissance 
publique. 


La question de savoir si un acte n'est pas de puissance publique 
LS ; 72 
releve de la lex fori. 





Id. at 597. 


Id. at 716. 


The International Law Association, Report of the Forty-Fifth Conference Held 
at Lucerne viii (1952). 


45(2) Annuaire de l'Institut de droit international 200 (1954). 
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At the xd session of the Asian AAT OOR Legal Consultative Committee, 
held in CoLon tere) i saan, the volegnien further considered the Final Report on 
Immunity of States in respect of Commercial Transactions adopted at the Cairo 


session in 1958, and unanimously agreed that the recommendations contained in that 
Report dic not require any alteration. Present at the Colombo session were dele- 
gations from Burma, Ceylor., India, Indonesia, Iraq, Japan, Pakistan, the United Arab 
Republic, and an observer from iran. Sudan had been represented at the Cairo ses- 
sion. The Commitee has recommended to the governments of the participating 
countries: 


(2) The State Trading Organizations which have a separate juristic 
rw 


entity wider the Municipal Laws of the country where they are incorporated 
should not be entitled to the immunity of the state in respect of any of 


its activities nm a foreign state. Such organizations and their representa- 
tive covld be sued in the Municipal Courts of a foreign state in respect of 





their transactions or activities in their State. 

(44) A State 1 enters into transactions of a commercial or 
priva pt cnavacher, ought not to raise the plea of sovereign immunity if 
sued in the courss of 2 foreign — in respect of such transactions. 

» aie 


If the plea of immunity is raised it should not be admissible to deprive 
1 Lots the Domestic Courts. 


The recomondation in clause (i) wag. adopted unanimously. Only the Delgation of 
Indonesia dissented om clause (44).°7 


IV. POSITION OF STATE ENTERPRISES BEFORE FOREIGN COURTS 


Hy ‘Lermmationa.. legisLation and the often de lege ferenda proposals of 
public ists” are of necessity phrased generally. It remins for a court to apply 
the law precisely to the facts before it. Marshall C. J. said in Thirty Hogsheads 
of Sugar v. Boyle, 13 U.S. (9 Cranch) 191, 198 (1815): 
The decisio.secf the courts of every country show how the law of 
nations, in the given sase, is understood in that country, and will 


be considered in adopting the rule which is to prevail in this. 


Were the Chief Justice es survey from 1960 the decisions of the courts of every 
country on whether foreign State-owned enterprises should be accorded sovereign 


immunity from suit, he would be hard put to it to find a uniformity of mle. He 
vould, however, find a plethora of rules to choose from. 











73. Asian African Legal Consultative Committee, Third Session, Colombo, Jan. 20- 
Feb, 4, 1960, 68 (1960). 


74, "The fact is oftentimes lost sight of that criteria of the condition of the 
law, as, for example, touching the scope or existence of the exemption from 
the local jurisdiction of a foreign public ship, are not necessarily to be 
found in or revealed by the conclusions of. learned bodies or of scientific 
persons who oe even solid objection in what the law of nations as inter- 
preted by * courts is deemed to prescribe, and who seek to hasten the coming 
of a better nay Dig 2 Hyde, International Law 834, note 12 (1947). 











14 
A. State-Owned Railroads F 


State-owned railroads have often been summoned as defendant before the 
tribunals of the nations, and there are fully as many decisions according them 
sovereign immunity as there are refusing to exempt them from local jurisdiction, 
The American cases have tended to include foreign State railroads within the scope | 
of sovereign immnity. In 1908 the Supreme Judicial Court of Massachusetts dis. j 
missed trustee process brought against the Intercolonial Railway of Canada in a ; 
personal injuries action. It found that the railroad was wholly owned and operated | 
by the Canadian Government for public purposes, that it was financed by Parlia- f 
mentary appropriation, and that all its receipts were paid into the consolidated 
revenue fund of Canada.’ Contract actions brought against the National Railways 
of Mexico were dismissed by both state and federal courts. The Second Circuit 
said: 


meme oe TT. 


It appears that the National Railways of Mexico is "merely a 
name" for a system of railroads in the possession of the Mexican 
government, and has been controlled and operated by Mexico since 
1914 for national purposes, just as it operates the Post Office, the 
Customs Service, or any other branch of the national government. 


eae 


The Royal Administration of the Swedish State Railways filed a complaint in the 
federal district court of the Southern District of New York, describing itself as 
a corporation under the laws of Sweden, and sought recovery for breach of contract 
for sale of coal. It answered the counterclaim presented and litigated to defeat, 
though always pleading to the jurisdiction on the counterclaim, Judgment against 
it was affirmed by the Second Circuit because it had appeared as plaintiff, 
although "all parties now agree that the Swedish State Railways was not in fact 

a corporation, as alleged in the complaint, and in no way a distinct gptity from 
the Swedish government. . .." Execution was not permitted, however. The highest 
court of Maine dismissed an action for compensation for legal services brought 
against the Nicaraguan State-owned railroad although it was organized as a Maine 
corporation, accepting as conclusive the U.S. State Department suggestqon that the 
Railroad's claim of sovereign immunity was "recognized and approved." 


In 1905 action on a contract to buy railroad ties was brought against the 
Belgian State Railroad in a German court. In an important decision, the German 
Imperial Court dismissed the suit for lack of jurisdiction. It said that the ques- 
tion of sovereign immnity is regulated by international law rather than German 
law, reviewed the practice of other States, found general agreement that courts 
have no jurisdiction when the sovereign activities of a State are involved, but 
found no general agreement that the immunity did not extent to private acts as 








75. Mason v. Intercolonial Railway of Canada, 197 Mass. 349, 83 N.E. 876 (1908). 


76. Oliver American Trading Co. v. Government of Mexico, 5 F.2d 659 (2d Cir. 
1924), cert. denied 267 U.S. 596 (1925); accord Bradford v. Director General 
of Railways of Mexicc, 278 S.W. 251 (Tex. Civ. App. 1925). 





77. Dexter & Carpenter v. Kunglig Jarnvagsstyrelsen, 43 F.2d 705 (2d Cir. 1930), 
cert. denied 282 U.S. 896 tiost), 





78. Miller v. Ferrocarziii del Pacifico de Nicaragua, 137 Me. 251, 18 A.2d 688 
(1941). 
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84. Veuve Ca etion-Tommasson 3. Direction génévaie des chemins de fer d'Alsace- 


Lorraine, Gour de Cassabion, “May 5, 1885, [2885] D alloz Periodique I.341 (Fx). 
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In the famous case of the Société anonyme des chemins de fer Liégeois- 


Luxembourgeois c. Etat néerlandais, the Belgian Court of Cassation in 1903 first 
distinguished the competence of national courts over the civil acts of foreign 
States from the immunity to be accorded sovereign acts. The Dutch Government, 
operator of the State railway system, had agreed to reimburse the Belgian company 
for expenses incurred in enlarging a station in the Netherlands used by both, 
should the joint arrangement ever terminate. When later the Dutch Government 


bought out all the plaintiff's interest in that part of the railroad which ran into | 


the Netherlands, the Belgian railway company brought suit on the agreement. After 
litigation in the lower Belgian courts, the case came to the Court of Cassation, 
It held that the rule of immunity was derived from the sovereignty of States, but 
was not applicable where sovereignty was not involved. A State in acquiring prop. 
erty, contracting or engaging in commerce was not exercising sovereign power but 
was acting as a private person. Litigation rising from such activities involved 
civil rights, and therefore the courts of Belgium had jurisdiction in accordance 
with Article 92 of the Constitution. Even in the act of contracting there could be 
an implicit waiver of immnity. Furthermore, if the foreign State could use 
Belgian courts to sue its debtors, it ought to be amenable there to suit by its 
creditors. The impossibility of enforcing execution did not render the Belgian 
courts incompetent to render a judgment. 


Italian courts similarly distinguished the "private acts" of a State over 
which a local court has jurisdiction from the nonjusticiable "public acts" of a 
State. In 1929 an Italian commune brought suit against the Swiss Railways for 
forest fire damage caused by sparks escaping from locomotives along a stretch of the 
international railway which by treaty the Swiss were to maintain. The Court of 
Appeal of Milan denied the Railway's contention that as a branch of the adminis- 
tration of the Swiss Confederation it was not subject to the jurisdiction of the 
Italian courts. It said that as well as activities of a public character, States 
could and increasingly were exercising activities of a private nature as indus- 
trialists and merchants. The nature of the activity did not — just because 
it was being carried on by a State rather than a private person. 


Egypt too has long considered its courts competent to judge controversies 
of "private law" to which a foreign State is party. In 1923 the Civil Tribunal of 
Mansourah considered itself competent to hear an action brought against the 
Palestine Railways for supplies furnished tc it. In 1942 the Mixed Court of 
Cassation denied the claim of the Palestine State Railways Administration that as 
an organ of the State it was immune from liability to one of its passengers who 
had been injured when luggage fell on him. In conducting a railway enterprise, the 
Mixed Court said, Palestine was performing an act of administration and not an act 





86. 





S. A. des chemins de fer Li€geois-Luxembourgeois c. Etat neerlandais 

, Cour de Cassation, June 11, 1903, toon 
Pasicrisie Belge I.294. 

87. Ferrovie Federali Swizzere c. Commune di Trouzano, Corte d'Appello Milano, 
June 4, 1929, 1929] Foro Italiano I.1145, Allen, The Position of Foreign 
States Before National Courts 257 (1933). 


88. The Palestine Railways c. Nicolas Moussouris, Tribunal Civil, Mansourah, 
Dec. 11, 1923 /1924—25/ 15 Gazette des Tribunaux Mixtes d'Egypte 93. 
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overeignty. . By making the contract of carriage it had entered into the sphere 


of s 
of private law.” 


B, Merchant Shipping 


Much learning has been spent on the question whether governments engaged 
in arguably commercial shipping activities may glaim sovereign immunity from juris- 
diction or from process for these enterprises.” The adventures of the United 
States Shipping Board before the tribunals of nations may illustrate in microcosm 

ome of the conclusions these courts have reached. 


The Shipping Act of September 7, 1916,7- established the United States 
Shipping Board, to consist of five commissioners appointed by the President with 
the advice and consent of the Senate, and gave it power inter alia to form a cor- 
roration under the laws of the District of Columbia for the purchase, construction, 
and operation of merchant vessels. The stock was not to exceed $50,000,000, and 
the Board was authorized to purchase not less than a majority of such stock. On 
America's entry into World War I, the Emergency Fleet Corporation was formed as 
authorized, the Board being sole shareholder. Subsequently the powers of the Corpo- 
ration were greatly enlarged. The President delegated to the Board some of the 
vast war powers conferred on him by Congress, with authority to exercise these 
either directly or through the Fleet Corporation. After the war the Merchant 
Marine Act of June 5, 1920, < continued the existence of the Fleet Corporation and 
its authority to operate vessels until all vessels were sold as directed by the 
Act. Title to these was transferred to the Board, however. 


Section 9 of the 1946 Shipping Act,?? carried forward into Section 18 of 
the 1920 Merchant Marine Act? provided that vessels purchased, chartered or 
leased from the Board, while employed solely as merchant vessels, "shall be sub- 
ject to all laws, regulations, and liabilities governing merchant vessels, whether 
the United States be interested therein as owner, in whole or in part, or hold any 
mortgage, lien, or other interest therein." As much of the 1916 Shipping Act as 
permitted in rem proceedings to be brought against vessels owned, possessed, or 
operated by the United States or a government-owned corporation was repealed by the 
Suits in Admiralty Act of March 9, 1920,’ which provided that these were to be 
exempt from arrest or seizure by judicial process in the United States and its 
possessions but that a libel in personam against the United States would lie in 
cases where such vessels would be amenable to process if privately owned. 





89. Gouvernement €gyptien c. Chemins de fer de 1'Etat Palestinien, Cour Mixte de 
Cassation, June 17, 1942, /1941-42/ 54 Bulletin de législation et de juris- 
prudence @gyptiennes 243, /1919-42/ Ann. Dig. Supp. 146 (No. 78). 

90. See, egg,, Garner, Immunities of State-owned Ships Employed in Commerce, 

6 Brit. Yb. Int'l L. 128 (1925). 

fl. 39 Stat. 728 (1916). 

92. 41 Stat. 988 (1920). 

94. 41 Stat. 988, 994% (1920). 

95. 41 Stat. 525 (1920). 
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Should such ships be arrested or seized in foreign ports the Secretary of State was q 


authorized to direct a consular officer to claim immnity for the vessel and to 
post bond for its release. On March 5, 1923, the United States Department of State 
instructed its diplomatic officers in maritime countries to inform the governments F 
to which they were accredited that the United States would not claim immunity for 
vessels operated commercially by or on behalf of the U.S. Shipping Board, and that 
"Such ships, when so operated will be permitted to be subject to the laws of foreign, 
countries which apply under one like conditions to privately owned merchant 
ships foreign to such countries. "9 


proceedings rather than permit arrest of the vessel, should immunity be waived 


In 1922, in Sloan Shipyards Corp. v. U.S. Shipping Board Emergency Fleet 
Corporation ,? the United States Supreme Court considered whether the. Fleet Corpo. 


ration was such an instrumentality of the Government that contract actions against 
it should have been instituted in the Court of Claims rather than in a state or 
federal district court. Mr. Justice Holmes writing for the majority of the Court 
concluded that the Fleet Corporation did not share the immunity of the domestic 
sovereign. "The fact that the corporation was formed under the general laws of 
the District of Columbia is persuasive, even standing alone, that it was expected 
to contract and to stand suit ap its own person, whatever indemities might be fur. 
nished by the United States."9 


From the first, French courts refused to entertain suits against U.S. 
Shipping Board vessels. The Powhatan, involved ina collision in 1918, was manned 
by a naval crew and assimilated to a 'war vessel.'100 In 1919 and 1920 the Balor 
saro’¥+ and the Englewood!0? which were being operated by a commercial line and 
attached for debt were ordered released upon a showing that they were the property 
of the U.S.Shipping Board. In 1920 the Glenridge, being operated by a private 
charterer, was attached as security for the payment for damage sustained by mer- 
chandise of French citizens. Its release was_ordered on the grounds that property 
of a foreign State was not liable to seizure.+93 In the case of the Avensdaw in 
1922 the Commercial Tribunal of Rouen refused to entertain an action brought by a 
French ship broker against the U.S.Shipping Board as owner of a merchart vessel 





96. 2 Hackworth, Digest of International Law 440 (1941). 
97. Ibid. 

98. 258 U.S. 549 (1922). 

99. Id. at 570. 


100, Navires: Hermes et Powhatan, Tribunal de Commerce, Saint-Nazaire, May 8, 
ie 32 eas internationale du droit maritime 439 (1920-21, Allen, op. cit. 
177 (Fr.). 


101. Navire: Balosaro, Tribunal de commerce d'Havre, Sept. 17, 1919, [1918-197 
62 Recueil du Havre I.31, Allen, op. cit. 180 (Fr.). 


102. Navire: Englewood, Tribunal de commerce, Bordeaux, Referé, April 27, 1920, 
[19207 Gazette des Tribunaux II.367, Allen, op. cit. 181 (Fr.). 

103. Navire: Glenridge, Tribunal de commerce d'Havre, July 17, 1920, 32 Revue 
internationale du droit maritime 599 (1920-21), Allen, op. cit. 181 (Fr.). 





The same instruction said that the United i 
States would, if occasion arose, ask the foreign governments to allow in wae i 
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on which a bill of repairs and advances was largely unpaid. The ship was in France 
on a purely commercial operation, and the judge observed that the Board might well 
be treated as #p, ordinary shipowner, but it did in fact constitute a branch of the 
United States.~*™” 


In a major German case in 1921 the highest court reversed a decision 
ordering the attachment of the Ice King, a U.S. Shipping Board vessel which had 
collided with another ship. The court referred to its 1905 decision that a 
foreign State could not be brought before local courts against its will even in 
matters of purely private law, and decided that, however desirable a change would 
be in light of the expansion of the commercial activities of States, this was still 
the rule in international law. Nor could it find an implied submission to juris- 
diction in the domestic legislation of the United States,10 


In Compania Mercantil Argentina v. United States Shipping Board , 197 the 
Gaglish Court of Appeal in 1924 affirmed the decision of the lower court refusing 
+o assume jurisdiction in a suit brought against the Board for over-payment of 
freight charges on a cargo of grain one of its ships transported to Spain. Arbitra- 
tion had been unsuccessful, but upon the institution of suit the American Ambassador 
in London had certified that the U.S. Shipping Board was solely a Department of the 
State. Bankes L.J. said: "There is no authority anywhere to be found that the 
mere fact that a Sovereign is engaging in some private trading business subjects 
him to the processes in the Courts of a foreign country. "10 


In 1924 the captain of a ship owned by the Emergency Fleet Corporation 
and operated by a private company was sued in the courts of Argentina for damage 
to a cargo of tobacco. The captain claimed that because the United States was the 
real owner of the ship, Argentine courts had no jurisdiction over the case. The 
Federal Court of Appeal of the Capital upheld the jurisdiction, pointing out that 
the U.S. Supreme Court itself had held the Fleet Corporation to be a legal entity 
separate from the State 199 


In 1926 the Lisbon Court of Appeal refused to set aside an order arrest- 
ing a ship owned by the U.S. Shipping Board as security for the payment of taxes 
in arrears. Ownership by a company dependent upon the United States Government 
did not indicate that the ship was the property of the United States, the Court 








104. Navire: Avensdaw, Tribunal de commerce, Rouen, Jan. 20, 1922, 34 Revue 
internationale du droit maritime 1074 (1922), Allen, op. cit. 178 (Fr.). 


105. Supra at 14, 


06, Gustaf Selling v. U.S,Shipping Board (The Ice King), Reichsgericht, Dec, 10, 
1921, 103 Entscheidungen des Reichsgerichts im Zivilachen 274, [1919-22] 
Ann. Dig. 150 (No. 102) (Ger.). 

107, (19247 40 T.L.R. 601. 

108. Id. at 818. 

109. Cia, Introductora de Buenos Aires v. Capitan del vapor "Cokato" Camara 
Federal de la_ Capital, Nov. 19, 1924, [1924] Jurisprudencia Argentina 
705, {1923-247 Ann. Dig. 136 (No. 71). 
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said, 10 Contra, Henry Burnay & Co. v. Lloyd Brasileiro, in which the Supreme 


Court of Portugal in 1923 dismissed the attachment of a ship owned by a corporation | 


in which the State of Brazil was a large shareholder. "Neither the fact that the 
vessel was engaged in commerce, nor that under similar circumstances such a vessel 
belonging to the Portuguese state could be attached sufficed to render this vesse] 
of a foreign state liable to attachment, for the principles of independence, 
sovereignty, and equality did not permit of states being subject to the jurisdic. 
tion of foreign courts. 


The United States could hardly have expected to succeed in a claim of 
sovereign immunity Foz U.S. Shipping Board vessels before Italian courts. But it 
tried. In one case443 a Board ship being operated by a private American corpora- 
tion was chartered to yet another company for a single voyage. Because of a delay 
in sailing which caused damages, the ship was attached. The U.S.Shipping Board 
intervened as owner, claiming for dermmrrage, but asserting immunity to the other 
action. The genoa Court of Appeal based jurisdiction both on the implied submis. 
sion in the intervention and on the legal separateness and commercial activity of 
the U.S.Shipping Board. In another 1925 case the Court of Appeal of Naples held 
that the Board could not claim immmnity from action for the payment of insurance 
premiums on policies covering Board ships being operated by a commercial company on 
which the Board and the operator were jointly liable 


In 1922 in the Norwegian Shipowners' Claims case before the Permanent 
Court of Arbitration at The Hague,++ 5 the United States was held liable to make 
reparation for the wrongful action of "some of the officials of the United States 


Shipping Board and Shipping Board Emergency Fleet Corporation" in requisitioning 
ships. 


C._ Banking 


The immunities of three different kinds of Foviet organizations were 
considered by the Amsterdam Court of Appeal in 194321 A Dutch company had sold 





110. Public Prosecutor v. U.S.Shipping Board, Tribunal da Relagao, Lisboa, Feb. 
13, 1926, 11 (2d ser.) Gazeta Judicial, Porta Delgada 68, /1925~26/ Ann. 


Dig. 184 (No. 133) (Port.). 

lll. He Burnay & Co. v. Lloyd Brasileiro, Supremo Tribunal de Justica, Dec, 14, 
1923, fae 38 Gazeta da Relagao de Lisboa 88, Allen, op. cit. 299-300 
(Port.). 

12. Allen, op. cit. at 300. 

113. U.S.Shipping Board c. Societ&a Italiana Cementi, Corte d'Appello Genoa, March 
27, 1925, [1925/ Giurispridenza Italiana I.2.271, Allen, op. cit. 259. 


114, Societa riunite assi.curazione e riassicurazione v. U.S.Shipping Board, 
Corte d'Appelio, Napoli, Dec. 2, 1925, /192 7 Monitore dei Tribunali 
I.336, Aller, op. cit. 259-650 (It.). 






115. (Norway v. United States), 1 U.N. Rep. Int'l Arb. Awards 307 (1922). 
116. De NV, Nedexlandsche Bank te Amsterdam v. De State Trust "Arktikugol," De 


Trade Representation of the U.S.S.R, in Ge De State Bank of the U.S,S.h 
Hof Amsterdam, April 29, 1943, Fig Weekblad van het Recht and Neder- 
landsche Jurisprudentie No. 600; /1943-45/7 Ann. Dig. 101 (No. 26). 
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its Spitzbergen coal mines to Arktikugol, a Soviet State trust for the mining and 
sale of coal. In return it received a bill of exchange drawn on the Soviet Trade 
Delegation in Germany and payable in 1941. The State Bank of the U.S.S.R. guaran- 
teed to honor the bill in case of protest for non-payment. War had intervened and 
the bill was unsuccessfully presented to a Berlin bank. The Dutch company brought 
suit against the Trust, the Delegation, and the State Bank in a Dutch court. No 
defendants appeared, but the lower court declared itself incompetent because all 
three were pubiic bodies engaged in State activities. The Court of Appeal of Am- 
sterdam held that there was jurisdiction over the Trust, which had stipulated in 
the contract of purchase that it alone was to be liable on the contract. However 
Dutch courts were not competent to entertain actions against the Trade Delgation 
and the State Bank, since possession of separate juridical personality does not ex- 
clude status as an organ of the U.S.S.R. Nor did the acceptance and guarantee of 
the drafts indicate activity in a private capacity. 


The French Court of Cassation in 1952 refused to entertain a suit against 
the Bank of Spain which in the case at issue was held to be acting as an agent of 
the State of Spain in the exercise of public authority over currenty. The Bank had 
legal personality to engage in commerce, but it was not so acting here as to be 
amenable te jurisdiction.t17 In 1955, however, the Seine Civil Tribunal took juris- 
diction of a suit on the gold clause in bonds issued by the Mortgage Bank of Norway. 
The privilege of immunity, it held, is confined to sovereign States and to those of 
its organs which do not possess a personality distinct from the State, or which, 
even though they possess such distinct personality, exercise sovereign functions 
by delegation. The Tribunal examined the legal status of the Bank, found that it 
had been established by law, its foundation capital supplied by the State to which 
it paid interest, that it was managed by appointees of the King and Parliament, 
and that its accounts were submitted to the Ministry of Finance and reported to the 
King and Parliament. It was a legal entity nevertheless. Nor are the lending of 
money on mortgage and the issuing of bonds to raise funds for that purpose in them- 
selves acts of sovereignty according to French law. Neither was it contended that 
these were sovereign acts in Norwegian law. 


Three American cases from the courts of New York also inquire into the 
legal personality of foreign banks. Ulen & Co. v. Bank Gospodarstwa Krajowegoll9 
was an action brought in 1940 to recover on bond interest coupons. The Appellate 
Division considered the relationship of the Bank to the Government of Poland, 
found that it had been chartered by presidential decree pursuant to a currency 
reform statute, and was described in that charter as "a distinct legal person." 

Not less than 60 per cent of its shares had to be owned by the State Treasury; 
municipalities and municipal enterprises could own the rest of the shares. Supreme 
control was vested in the Minister of Finance. 65 percent of the net profits were 
allocated to various reserves; the rest was at the disposal of the shareholders in 
proportion to their holdings. The Bank was exempt from some taxes. The Court held 
that sovereign immunity from suit could not be claimed, since the enterprise had 





117, Martin c. Bargue d'Espagne, Cour de Cassation, Nov._3, 1952, 42 Revue 
a du ~ yom international privé 425 (1953), /1952/ Int'l L. R. 202 
No. 42) (Fr.). 


118, Passelaigues c. Mortgage Bank of Norway, Tribunal Civil de la Seine, June 
16, 1955, [19557 2 Gazette du Palais 61, /1955/ Int'l L. R. 227 (Fr.). 


24. N.Y.S. 2d 201 (App. Div. 1940). 
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all the characteristics of a separate corporation. In Dunlap v. Banco Central de] 
Ecuador ,+29 a 1943 action for breach of a contract to mint coins, which contract 
the Bank disavowed, the Bank set up a defense of sovereign immunity and moved to 
dismiss the action. The New York County Supreme Court denied the motion and said 
that the defense was a question of fact for trial. The Bank was an Ecuadorean cor. 
poration five-elevenths of the paid-in capital stock of which was owned by the 
Government. Under its laws it is required to act as a depository for public finan. | 
ces, to coin money and to regulate its circulation. "It has other stockholders ang 
is also engaged in private banking transactions, but.with respect to the contract 
in suit it may have been acting solely as part of the Republic of Ecuador and as 
its instrumentality in the performance of its governmental function of minting and 
circulating its fractional money." In 1948 the National Bank of the Republic of 
Haiti was sued for conversion of securities deposited with it for safekeeping.1¢l 
Van Voorhis, J. said for the Appellate Division: 


a a en 


Defendant was organized under the laws of Haiti to engage in busi- 
ness as a commercial bank, and did business as such with plaintiffs in 
1940 and 1941. All of the stock of defendant was kater acquired by the 
Haitian Government. Defendant has become largely an instrumentality of 
the Republic of Haiti. Nevertheless, before the courts of New York it 
retains its status as a commercial bank in its relations with plaintiffs,122 
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The claim of sovereign immunity was not urged on appeal to the New York Court of 
Appeals, 


Lu 


In 1924 the Civil Tribunal cf Alexandria said that the Mixed Courts of 
Egypt were competent to adjudicate an action brought against the Alexandrian branch 
of the French National Savings Bank, operated by the Post Office Department as an 1 
agency of the French government. Banking transactions are private acts over which 
courts have jurisdiction, whether the Bank be a separate juridical person or a 


department of the French State.123 ] 
D. Government Trading Agencies ] 
It would seem that the clearest case for allowing a claim of sovereign J 


immunity is when a foreign government is sued on a contract concluded in the name 

of the State for the purchase or sale of goods needed for its armed forces or on 

hand after a war. Not all countries agree, however. Buying boots for the troops ] 
has been held a sovereign act in Francet24 and the United States.125 but not in 





120. 41 N.Y.S. 2d 650 (Sup. Ct. 1943). ee 


121. Plesch v. Banque Nationale de la Republigue d'Haiti, 77 N.Y.S. 2d 43 (App. 
Div. 1948); aff'd 298 N.Y. 573, 81 N.E. 2d 106 (1948). 


122. Id. at 45. 


123. Borg. c. Caisse Nationale d'Espargne Francaise, Tribunal civil d'Alexandrie, 
Nov. 29, 1924, [1925-26 16 Gazette des Tribunaux Mixtes d'Egypte 123, /1925- 
267 Ann. Dig. 171 (No. 122). 


124. Gouvernement espagnole c. Casaux, Cour de Cassation, Jan. 22, 1849, [isagJ 
Sirey I.81 Gr). 





125. Kingdom of Roumania v. Guaranty Trust Co., 250 F.2d 341 (2d Cir. 1918). 
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Italy 226 Purchases of medals!27 and of cigarettes for the soldiers!28 are acts of 
sovereignty in France. The courts of England)<9 and France+39 have dismissed suits 
brought against States 0 contracts tp buy military ures » but these have been 
entertained by Belgian J+ and Italian'3* courts. Belgi and Italy134 hold their 
courts competent to adjudicate litigation involving the sale of war surplus by 
States. 


Sovereign immunity is less frequently accorded, however, when the foreign 
government carries on import and export activities through a State trading agency. 
American courts have not allowed the claim when offered on behalf of apparently 
separate legal entities conducting arguably commercial activities. In 1918 sisal 
hemp, the property of the Comision Reguladora del Mercado de Henequen, an associa- 
tion of sisal producers chartered by the Mexican state of Yucatan to sell sisal 
in foreign markets, was attached in New Jersey. The Supreme Court of New Jersey, 
even assuming arguendo that a national subdivision could assert sovereign immunity 
for one of its agencies, would not permit a State to fae" under its wing as a de- 
nartment of government such a commercial corporation. Twenty-three years later 
the federal district court in Massachusetts had occasion to consider the legal 
status of the Yucatan sisal producers! association, now called the Nenequeneros of 
Yucatan and claiming to be a public agency of Mexico. A libel in rem against a 
Mexican steamship was brought by an injured stevedore. The Mexican Ambassador 





126. Ggverno Rumeno c. Trutta, Corte di Cassazione, Roma, March 12, 1926, [19267 
Foro Italiano 1.584, [1925-267 Ann. Dig. 179 (No. 128). 


de l'empereur Maximilien c, Lemaitre, Cour d'Appel de Paris, March 
1873/ Dalloz II.24 (Fr.). 


127. Heritiers 
15, 1872, 





128. Gu enheim c. Etat de Vietnam, Cour d'Appel de Paris, Jan. 7, 1955, 84 Clunet 
108 (1957) 


, [1955/7 Int'l L. R. 224 (Fr.). 


129, Kahan v. Pakistan Federation, /1951/ 2 K.B. 1003. 









130. Hanukiew c. 
1933, [193 


131. Sociéte pour la fabrication des cartouches c. Col, M,, Ministére de la guerre 
de Bulgarie, Tribunal civil de Bruxelles, Dec. 29, 1886, [1889] Pasicrisie 
Belge III .62. 


inistre de 1'Afghanistan, Cour de Cassation (Ch. req.), Jan 23, 
Sirey I.249 (Fr.). 


132. Storelli c. Governo della Repubblica francese, Tribunale Civile, Roma, Feb. 
_ 17)" [1924/ Giurisprudenza Italiana I.2.206, [1923-247 Ann. Dig. 129 
No. . 


133. Gouvernement Ottoman c. Gaspary et Sliosberg, Tribunal Civil d'Anvers, Nov. 


24, 1910, 71911) Pasicrisie Belge III.104. 


134. La Mercantile c. Regno di Grecia, Tribunale Roma, Jan. 30, 1955, [19557 
Rivista di Diritto Internazionale 377, /1955/ Int'l L. R. 240 (It.). 


135. These were the same sisal growers whose further exploits are told in United 
States v. Sisal Sales Corp., 274 U.S. 268 (1927). 








136. Molina v. Comision Reguladora del Mercado de Henequen, 91 N.J.L. 382, 103 
Atl. 397 (1918). 
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filed a petition alleging that the vessel was the property of the Republic of 


Mexico, employed in the public service of the Republic because the use of the ship 


had been granted to the Henequeneros by presidential decree. The association, the 


Court found, was created by decree of the governor of Yucatan "to enjoy its own in. | 


dependent juridical personality" in accordance with the Civil Code. Its capital 
came from its membership of sisal producers and representatives of tenant sisal 
farmers, and from the state and federal governments. Its managing executive board 
consisted of the Governor of Yucatan and a representative of the federal govern- 
ment, who together could veto any action, and nine other directors chosen from the 
membership. Its object was to sell sisal in foreign markets, and to develop new 
markets and sources of production. The Court held that the association was not 
such a national agency as could claim sovereign immunity from process, since it was 
a corporate entity the business and purpose of which was private. 


federal district court of the Southern District of New York. In Coale v. Société 
Co-operative Suisse des Charbons, Basle ,+38 A, Hand J. refused to accord immunity 
from an action on a contract to buy coal to a coal importing corporation organized 
by the Swiss Department of Commerce. Swiss coal importers could be members of the 
association. Six per cent interest was to be paid to subscribers; profits over 
this distribution were to go to the government to reduce the price of coal for home 
consumption. Seven of its seventeen directors were government-appointed. The 
Court said: "If the Swiss government chose to do its business by means of the 
Société, the latter, as a corporate entity, was liable for its corporate obliga- 
tions. . . If the Société had contracted as agent for the Swiss government, the 
case might have been different; but in this instance the Swiss minister signed the 
contract for the corporation, "139 United States v. Deutsches Kalisyndikat 
Gesellschaft! was a suit brought by the United States against the French Société 
commerciale des Potasses d'Alsace and others to enjoin violation of the anti-trust 
laws. The French Ambassador certified that the Société was organized by the French 
Government to be sales agent for the product of the government-owned potash mines 
and a few private mines. Eleven-fifteenths of its capital stock was owned by the 
French Government, which also controlled the board. The Court agreed with defend. 
ant's contention that commercial activities per se have little to do with a claim 
of sovereign immunity, but held that it was liable to suit because organized, like 
any other business corporation, under the general corporation laws of France. "The 
French law, like the law of the ited States, regards a corporation as an entity 
distinct from its stockholders." 


The English case of Baccus S.R.L. v. Servicio Nacional Del Trigol42 has | 


been described supra at 2. Construing the decision most narrowly, one could say 
that plaintiff had not shown that the Spanish National Wheat Service, albeit a 





137. The Uxmal, 40 F. Supp. 258 (Mass. 1941). 
138. 21 F. 2d 180 (S.D. N.Y. 1921). 

139. Id. at 181. 

140. 31 F. 24 199 (S.D. N.Y. 1929). 


141. Id. at 202. 
142. 19577 1 Q.B. 438 (1956). 
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Two much-cited cases concerning State trading agencies were decided by the ; 
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legal entity, was not also a department of the State. However one of the judges of 
the Court of Appeal, Jenkins L.J., went on to say in dictum: 


































Whatever the position might be in the case of an ordinary trading 
company or an ordinary bank in which a foreign Sovereign State for 
reasons seeming good to it acquired shzres, it seems to me impossible 
to hold that a body is disqualified from ranking as a department of © 

4 State where it is an incorporated body whose operations consist of pur- 

: chasing and seliing or importing and exporting staple commodities in 

the interests of the public for whom the foreign Sovereign State is 
responsible .~*7 


Contrast the opinion of the Commercial Tribunal of Alexandria in Egyptian Delta 
Rice Mills Co. c. Comisaria General de Madrid.l44 In the English case, Spain 
ey was selling rye in 1952; in the Egyptian case, Spain was buying rice in 1940. 
' he Mixed Tribunal held that this was undubitably a transaction of a private law 
nature which it was competent to adjudicate: 


Attendu qu'en l'espéce et alors qu'il n'est meme pas allégué que 
le riz litigieux ait été acheté par la Comisaria General de Abastecimientos 
y Transportes de Madrid pour les besoins des services publics espagnols, 
41 semble suffisamment établi que ce riz a été acquis pour assurer le 4 
ravitaillement de la population espagnole, dans une période difficile.+ 3 


When the U.S.S.R. as State trader appeared in the markets of Burppes 
conducting its_operations through separately organized industrial trusts, com= 
mercial torgs, LY and foreign trade delegations, a lot ingyen ensued on the 
sovereign immunity these were to be accorded. Then as n it was the position 
of the Soviet Union that before foreign courts these should be considered State 

| orgarS infused with a public purpose and immune from jurisdiction save as that 
immnity had been waived by bilateral treaty. Yet the Soviet trade delegations 
were rather often summoned as defendant before French and Italian tribunals, and 
these would assume jurisdiction. Often the underlying business arrangements were 
between Italians or French and the Soviet trusts and torgs, but since these latter 
rarely had representatives abroad, negotiations would be conducted through the 

) agency of the Soviet trade delegation in Italy or France. When commercial disputes 
arose, the foreign trade delegation would be served. Even when the delegation was 
acting clearly in an agency capacity it would be named defendant since only it had 
assets in the country against which judgments could be enforced. 








143, Id. at 467.68. 


“Ad, Tribunal de commerce d'Alexandrie, March 29, 1943,_/1942—4 55 Bulletin de 
legislation et de jurisprudence égyptiennes 114, /1943-45/ Ann. Dig. 103 
(No. 27). 


145. Id. at 115. 

146, Excerpts from the U.S.S.R. basic statute on governmental industrial trusts, 
June 29, 1927, U.S.S.R. Laws, are reprinted in 2 Gsovski, Soviet Civil Law 
309-14 (1949). 


147, Excerpts from the basic statute of Aug. 17, 1927, concerning governmental 
trading torgs, U.S.S.R. Laws, are reprinted in 2 Gsovski, op. cit. 315. 


See Zourek, op. cit. supra note 59. 
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The first case in which the French Court of Cassation considered the 
status of the Russian trade delegation was U.R.S.S. c. Association France-Export, 
in 1929. 9 In negotiations conducted by the Soviet trade delegation in Paris, a 
French company had accepted the cffer of Gostorg, a Russian mercantile organiza. 
tion, to lease a stand at the Moscow Agricultural Exhibition. A dispute arose 
between the parties, and France-Export applied for a saisie-arrét order on the 
French assets of Gostorg and the trade delegation. The U.S.S.R. appeared for its | 
trade delegation and argued that since by Soviet law all external trade had become E 
a State monopoly, the trade delegation was a governmental body the property of 4 
which could not be attached. On appeal the Court of Cassation held that the order 
might properly issue, since it was directed to the "représentation commerciale en 
France de 1'U.R.S.S.," a body carrying on commercial activities, and not the Soviet | 
State itself. In 1930 the assets of the trade delegation were successfully attache 
to satisfy a judgment peginst the Soviet Rudmetalltorg for breach of contract to 
purchase metal sheets. 0 In confizming the saisie-arret order the Tribunal civil 
de la Seine found that in the contract between the plaintiff and Rudmetalltorg the 
trade delegation had acted as principal rather than as agent. In 1931 the same 
court held that notice of a saisie~arrét against the trade delegation and Magasins 
Universels de la R.S.F.S.R. for a debt due plaintiff by Magasins Universels was 
sufficient though served only on the trade delegation, since 


4 a : 5 
[i _Ja representation commerciale de 1'U.R.S.S. en France _ 
représente obligatoirement, aux termes de la Législation sovietique, 
les sujets et les sociétés russes qui font du commerce a 1'étranger,151 


The Tribunal commercial de la Seine in 1931 held the trade delegation liable for 

breach of a contract concluded betweer. the French plaintiff and the Soviet naphtha 
syndicate which the delegation had countersigned ,t52 again on the theory that the 
delegation was the commercial organ responsible for the external activities of 

Soviet industry. In 1934 the Cour d'Appel de Paris found the trade delegation to 

be the proper party respondent in an action for breach of contract between the 
plaintiff and a nationalized Moscow theater.t53 In 1940 the Tribunal Civil de la 

Seine held that the assets of the trade delegation were properly attached to satisfy 
claims for oil wells and factories in Poland nationalized by the Soviet Union, ) 
since their former owner had been "spoliée de ses biens par l'organisation com- | 
merciale soviétique," that the trade delegation was "un des organismes de 1'organi- 
sation commerciale soviétique,” and that 
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Représentation étant un organisme qui possede une existence et une 
sndividualité propre, est justiciable des tribunaux frangais comme 
tout Gtranger contre lequel peuvent @tre prises des mesures 
d'exfcution.+9 


In Chaliapine c. Représentation Commerciale de 1'U.R.S.S, et Société Brenner, the 
Court of Cassation in 1936 affirmed the decision of the Cour d'Appel de Paris that 
the trade delegation was liable in an action for damages for breach of copyright. 
Pirated copies of plaintiff's autobiography had been imported into France by a 
French bookseller from the Soviet book monopoly. The court found that Soviet 

book expoi% was a commercial transaction rather than an act of sovereignty, and 
that the trade delegation was responsible for Soviet commercial activities in 
France. 


The Italian Court of Cassation appears in 1953156 to be giving as short 
shrift to claims of sovereign immnity put forth by the Soviet trade delegation as 
it did in 1925157 Italian courts, unlike the French courts, do not search for a 
separateness from the State in the defendant before them over which they assume 
jurisdiction. The competence of their courts is found, rather, in the renuncia- 
tion of jurisdictional immunity to be implied when a State engages in commercial 
or industrial activities on Italian territory. The Court of Cassation said in 
1953: 


Quando lo Stato estero svolge nel territorio di altro Stato un! 
attivitd che qualunque cittadino di questo Stato potrebbe svolgere per 
raggiungere finalit3 di ordine economico, esso diviene per cid stesso 
un subditus temporarius; perch? si rende per sua volonta destinatario al 
pari di wun privato di tutte le norme che 1'ordinamento giuridico appresta 
per regolare ed eventualmente tutelare, attraverso gli appositi organi 
giudiziari, i rapporti giuridici che si stabiliscono per soddisfare gli 
interessi che di quall'attrivita economica costituiscono l'oggetto. 


E. State-owned Industries 








States early discovered that government monopolies of commodities like 
tobacco, salt, and matches were a fruitful source of revenues. State liquor mono- 
polies are regulatory as well as profitable. These involvements in industry 

produced their share of litigation in foreign courts. 
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In 1879 the courts of Belgium had occasion to consider whether an agent 
of Peru's guano monopoly, being sued for the freight charges on a cargo of guano, 
could invoke sovereign immunity. The Cour d'Appel de Gand affirmed the lower 
court's distinction between the sovereign and civil acts of foreign governments, 
A State could no more invoke immnity in a suit on a commercial contract than 
could a private merchant.+29 Commercial transactions by foreign State tobacco 
monopolies taking place in the terpitory of the forum, were deemed justiciable by 
the courts of Roumania + Baypt. 1 and Switzerland,'O? Hannes v. Kingdom o£ 
Roumania Monopolies Institute~ 3 was an action on bond coupons brought in the 
courts of New York in 1940. The lower court had dismissed the suit for lack of 
jurisdiction upon a claim of sovereign immunity made by the Kingdom of Roumania 
appearing specially. The Appellate Division sent the case back so that a referee 
might make further findings of fact on the issue of sovereign immnity. In a long 
opinion Justice Callahan outlined some of the facts he thought relevant to a deci. 
Sion whether a ciaim of sovereign immunity would prevail in behalf of a corporation 
wholly owned and operated by a foreign government, and whether the property 
attached was immune es property of a foreign government. 


In determining the extent to which we should grant immunity to the 
defendant, an alleged incorporated agency of a foreign sovereign, we 
should consider not only that it is engaged in commercial enterprise, 
dealing with our citizens to some extent like an ordinary business 
corporation, but we must also consider how closely it is related to the 
foreign sovereign. We should ascertain whether the acts of the agency 
are public or private acts, and whether the monies attached are the 
property of the government of Roumania held by its agents, or ppney of 


defendant held in its private capacity as a corporate entity. 


What happens when a foreign State's industrial monopoly is sued by the 
forum State's industrial monopoly? It would seem that there could be no talk in 
the opinion about the State's carrying on of business like an ordinary merchant of 
the forum. A recent Austrian case just misses the problem. Liquor manufactured 
in a Soviet distillery in the Russian zone of Austria was smuggled into the British 
zone of Austria, but was there confiscated because not delivered to the Austrian 
authorities administering the Austrian Liquor monopoly. Soviet authorities con- 
tended that property owned by a foreign State was not liable to confiscation. The 
Austrian Administrative Court quashed the confiscation order because on the facts 
the proceedings were defective. But the Court went on to say that as there is no 
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generally recognized rule of international law which exempts foreign States from 
local jurisdiction so far as their commercial activities were concerned, so no 
rule exempted from confiscation property owned by a foreign State which bad come 
into existence as a result of the commercial activities of that State. 


The Austrian Court referred, in the Soviet Distillery case, oe 
important decision handed down by the Austrian Supreme Court in 1950.2 It will 
serve to introduce the problem of the sovereign immunity of contemporary govern- 
ment-owned industries. The Czechoslovakian branch of a German perfumery and soap 
factory called Ralle had been confiscated by the Czechs in 1945 and made a nation- 
alized industry. The Dralle trademarks had been registered both in Czechoslovakia 
and internationally in Berne. The Czech-registered trademark was also transferred 
to the nationalized factory by the government. A lawsuit was begun in the Austrian 
courts by German Dralle's Austrian agents, asking that the nationalized factory be 
restrained from using the trademark in Austria, a signatory of the Madrid Convention 
on the International Registration of Trademarks. The Supreme Court of Austria con- 
sidered the defense of sovereign immunity, and held that a nationalized enterprise 
could not claim imnunity from foreign jurisdiction. The Court reviewed exhaustively 
its own previous decisions and those of the courts of other States. It concluded 
that there is no generally recognized rule of absolute sovereign immunity in inter- 
national law. Hence Austrian courts were not bound to grant exemption from local 
jurisdiction if the foreign State acted not as a sovereign but as a trader of com- 
mercial matters. Therefore it ruled that State immunity could not be claimed if 

the suit concerned private dealings, and it ordered that the ruling be entered 

into the Spruchrepertorium, or Book of Precedents. 


In 1955 the Bundesgerichtshof of the German Federal Republic considered 
the Dralle trademark problem in a German setting. It too ruled that its courts 
were competent to entertain a suit against the nationalized Czech factory. The 
defendant was an independent legal entity by its own law, so there was no need 
even to consider whether a foreign sovereign is subjest to domestic jurisdiction 
by virtue of its engagement in acta jure gestionis. 


A special Dutch tribunal in 1947 considered the case of a Dutch banking 
house in liquidation which wanted to get back its Nazi-confiscated property-~ 
shares in a Czech company which shares had been sold by the Nazi trustee to a 
Czechoslovak glass factory, later nationalized. The Czech factory contended that 
the Dutch tribunal had no jurisdiction over a Czech public corporation. The Court 
held that it was competent to render a judgment against the factory even if that 
judgment couldn't be enforced. "The principles of international law concerning 
the immunity of States from foreign jurisdiction did not apply to State-conducted 
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undertakings in the commercial, industrial or financial fields, "168 








In 1951 the Egyptian Civil Tribunal of Alexandria heard the objections 
of the Yugoslav People's Republic to an order attaching Egyptian assets of the 
Yugoslav government as part of an action for breach of contract to sell chemical 
products.by a Yugoslav firm since nationalized. The Yugoslav Republic did not 
succeed in its argument that foreign governments are in all cases immune from 
jurisdiction. However it argued alternatively that the nationalized chemical 
company was a State economic enterprise with a separate juridical personality, 
and that it alone was responsible for the performance of its obligations. The 
Tribunal left for trial the question of the responsibility of the Yugoslav Re- 
public for the contracts of its industrig) enterprise, but it set aside the order 
sequestrating the property of the State. 9 


SELLA SIE 


In 1952 the federal district court of the District of Columbia quashed 
a subpoena duces tecum served on the Anglo-Iranian Oil Company Ltd. as part of a 
Justice Department investigation of twenty-one oil companies for possible violation | 
of the anti-trust laws. Anglo-Iranian showed to the satisfaction of the court 
that it was an instrumentality of the English government fulfilling a governmental 
function, and ought to be accorded sovereign immnity. District Judge Kirkland 
said: 





In determining whether or not a given corporation is an instrumen- 
tality of its government it is not material whether the government owns 
all the stock, none of the stock, or only part of the stock (citing 
cases). The British Government, although having only slightly better 
than one-third of the capital investment of Anglo-Iranian, controls 
the corporation by reason of its ownership of the greater portion of the 
voting stock, However, of far more potency is the object and purpose of 
the corporation. . . . /The British Government acquired its interest in 
this company to insure a proper supply of petroleum, crude oil and other 
products for the British Fleet. ... The supplying of oil to insure the 
maintenance and operation of a naval force--and in this day and age, an 
air force--is oprkainly a fundamental government function serving a 
public purpose.+? 
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V. CRITERIA OF NON-IMMUNITY IN ANGLO-AMERICAN PRACTICE 
The U.S. State Department said in 1952 that in considering the requests 
of foreign governments it will be the Department's policy to recognize immunity in 
the case of "sovereign or public acts (jure imerii) of a state, but not with 
respect to private acts (jure cnahtemaatc et The U.S. Supreme Court in 1955, 
admitting to a "chilly feeling against sovereign immunity, "172 mentioned approve 
ingly the State Department policy not to recognize sovereign immunity for the 


commercial operations of a foreign government. Does In re World Arrangements 
ete.+73 indicate that the American test for non-immunity from suit of foreign 
State enterprises is to be "governmental function vel non," rather than the "legal 


separateness from the sovergien deemed critical in United States v. Deutsches 
Kalisyndikat Gesellschaft?*/* 


In England it is still open to the House of Lords to decide that sovereign 
immunity does not extend to in rem proceedings against a foreign sovereign's mer- 
shant vessel,+’5 though the Court of Appeal has accorded immunity even here, deem- 
ing cogmercial activities irrelevant to the application of a rule of international 
law.t7© The Court of Appeal has twice considered whether immunity can be claimed 
by a State-owned enterprise engaged in arguably commercial activities, and in each 
case found that "legal separateness from the sovereign" had not been sufficiently 
proved so as to make the court competent.7? still, dicta in recent cases show 
that the English judges too share a "chilly feeling" about the sovereign immunity 
of foreign States' commercial enterprises. ? If England and America move to a 
rule of limited immunity, what are likely to be the criteria of court competence? 





A, dure Gestionis 





It will have been noted how many countries now refuse to grant jurisdic- 
tional immunity to foreign States for what are described as acts jure gestionis. 
Learned bodies of publicists would make the distinction between jure imperii and 
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jure gestionis the critical test. International legislation declares that there 
shall be no immunity for a State's "commercial activites." In civil law jurisdic. 
tions where every case requires a decision on competence as between administrative 
and civil tribunals on the one hand, and between civil and commercial tribunals op 
the other, it came easy to the courts to transfer the "private law--public law" 
distinction to the activities of foreign States in the decision to assume jurisdic. 
tion. However even some civilian jurists regard as "fantastic" any attempt to 
distinguish betyeen the State exercising sovereignty and the State acting as a 
private person. 79 Who is to say that railway transport is a commercial operation 
rather than a vital concern for national defense and internal economic prosperity? 
Neither did this conceptual distinction recommend itself to Judge Mack in The 
Pesaro: 


SLE NIC ee eo ee 


LEE IN I LST 


The question is not merely whether the function in issue is govern- 
mental or private; it is doubtful whether any activity of the state may 
properly be called private. The public service functions of the state 
today may be as important in their bearing and as public in their char- 
acter as the more limited functions to Which it was the custom of the 
state to confine itseif a century ago.t 0 


Nevertheless, European courts have for years been exercising jurisdiction 
over what are called foreign States' acta jure gestionis. Does such a pattern of 
decision emerge that one may conclude there is an international standard of jus- 
ticiable "commercial activities" of foreign States, where international legisla. 
tion has not marked the ground? A review of the cases reveals no general agree- 
ment on definition even among the countries which embrace the distinction. The 
same activity may be accorded immunity in one jurisdiction, but adjudicated in 
another. Italian courts, for example, lvok-to the juridical nature of the trans- 
action to see if it is such as can be entered into by an individual. Buying boots 
for an army, for instance, is simply a contract for the purchase of a commodity, 
and that private people can do. Hence immunity need not be accorded. This theory 
of competence has its distinguished proponents , 181 but also its critics. Commen- 
tators have noted that private people do not buy boots for an army. Further, as 
Dr. Allen points out: 


If the purchase of supplies for the army is held to be a private 
act because sales are objects of the civil law, it would seem that 
such provisioning could be considered as an act of sovereignty only were 
it accomplished by requisition, confiscation, prestation, exercise of 
right of angary, or capture in time of war 282 


The courts of other States would make the test of acta jure gestionis whether the 
object of the transaction was a private purpose or a public purpose. In France, 
for example, Maximilian's purchase of medaisl83 and Vietnam's purchase of 
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cigarettes for the troops} were transactions for a public purpose and held non- 
justiciable. Since different courts may well have different conceptions of what 
are "public purposes,” the standard might be as variable as the Chancellor's foot. 


If there is to be discerned in the ataee no unanimity of definition of 
acta jure gestionis, must the foreign sovereign's characterization of its activi- 
ties be accepted by the local courts? A few courts seem to fa5° done so. In 
French Republic v. Board of Supervisors of Jefferson Count the Supreme Court 
of Kentucky held that tobacco owned and held by the French Government's tobacco 
monopoly was to be exempt from a county property tax. "If that sovereignty deems 
it a proper governmental function to engage in trade for the purpose of maintaining 
its government, we shall not question its decision that the property so employed is 
owned in a public and not a private capacity. "1 The case, it will be observed, 
concerned immunity from local tax, and left no wronged plaintiff without recourse. 
But in the majority view it would be unconscionable to require that the foreign 
sovereign's definition prevail over that of the forum. In Molina v. Comision 
adora dei Mercado de Henequen the Supreme Court of New Jersey said: 





Since a foreign government may make any corporation a governmental 
agency, fiscal, commercial or otherwise, it will rest entirely with 
foreign goveraments whether they will clothe their own corporations 
with the extremely valuable privilege of immunity from judicial 
proceedings, a privilege so valuable that domestic corporations of 
our own creation compellable to pay their debts by means oh judicial 
process, would have no chance in the race of competition. 


It will be recalled that Article 3 of the Regulations adopted in 1954 by the In- 
stitute of International Law, supra at 12, provided that: "La question de savoir 
si un acte n'est pas de puissance publique reléve de la lex fori." 


And so we come to the forum's definition of what "commercial activities" 
will render a foreign State enterprise subject to jurisdiction. It will be recalled 
that United States courts declined to exercise jurisdiction because the foreign 
State enterprise was fulfilling a ‘ function' in Oliver American 
Trading Co. v. Government of Mexico 88 (railroad), and In re Investigation of World 


Arrangements etc,.09 (Anglo-Iranian Oil Co. Ltd.). Further findings of fact on 
governmental function" were deemed necessary in Hannes v. ae of Ro ia 
Monopolies Institute,+9° Telkes v. Hungarian National Museum, and Dunlap v. 
Banco Central del Ecuador..%- The claim of sovereign immunity was denied to enter- 


prises held to be operating like ordinary businesses in Molina v. Comision 
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Regulaora del Mercado de Henequen,*72 The Uxmal (steamship operated by the Hene.~ 
queneros of Thgatan), and The Beaton Park (merchant ship of Canadian Government 





corporation). 


However in New York v. United Statesl96 the U.S. Supreme Court had occa. 
sion to consider the immunity from federal taxation of New York State's mineral 
water bottling business. The state argued that "in the bottling and sale of the 
said waters the defendant State of New York was engaged in the exercise of a usual, 
traditional and essential governmental function." For fifty years 'governmenta] 
function' had been the critical consideration in the domestic law of intergovern. 
mental immunities from taxation. In 1905 the Court had held in South Carolina v, 
United States!?° that agents administering the state's liquor dispensary monopoly 
were subject to the federal liquor dealers' license tax since exemption of state 
agencies from federal taxation was limited to those "which are of a strictly 
governmental character," and did not extend to those used by the state in carrying 
on "an ordinary private business." In 1934 the Court had rejected a claim of 
immunity from federal taxation when Massachusetts took over the street railways of 
Boston, saying: 


We see no reason for putting the operation of a street railway in 
a different category from the sale of liquors. In each case, the State, 
with its own conception of public advantage, is undertaking a business 
enterprise of a sort that is normally within the reach of the federal 
taxing power and is distinct from the usual governmental functions that 
are immune from federal sagen in order to safeguard the necessary 
independence of the State. 


Hence in regard to New York's mineral water, the Court said: "On the basis of 
authority the case is quickly disposed of. .. We certainly see no reason for 
putting soft drinks in a different constitutional category from hard drinks." 0 
But Mr. Justice Frankfurter went on to say for a majority of the Court that a more 
rational disposition seemed in order. He explained that the opinions sustaining 
the federal taxing power on state enterprises had been edging away from reliance 
on a sharp distinction between 'governmental' and 'trading' activities of a state, 


To rest the federal taxing power on what is 'normally' conducted by 
private enterprise in contradiction to the ‘usual’ governmental func- 
tions is too shifting a basis for determining constitutional power 
and too entangled in expediency to serve as a dependable legal 
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criterion. The essential nature of the problem cannot be hidden by 
an attempt to separate manifestations of indivisible governmental 
powers. 


Having rejected "such untenable criteria as 'proprietary' against 'governmental' 
activities of the States," the Justice framed a new test: 


There are, of course, State activities and State-owned property that 
partake of uniqueness from the point of view of intergovernmental re- 
lations. . « But so long as Congress generally taps a source of 
revenue by whomsoever earned and not uniquely capable of being earned 
only by a State, the Constitution of the United States does not forbid 
it merely because its incidence falls also on a State. 


That the U.S. Supreme Court has abandoned the "governmental-proprietary" dichotomy 
in intergovernmental immunities from taxation is further indicated in three cases 
handed down in 1958: United States v. City of Detroit, 0¢ United States v. Town- 
ship of Muskegon,“°3 and Gity of Detroit v. Murray Corp. State statute per- 
mitting cities to tax private parties using tax-exempt real property in a business 
conducted for profit to the same extent as though they owned the property, upheld 
when applied to a corporate lessee of property owned by the United States, because 
the application was non-discriminatory; lessees of tax-exempt property owned by 
the state, cities, and churches were similarly taxed.) 


In Indian Towing Co. v. United States“° the Court considered an action 
for damages for negligence brought against the United States under the Federal Tort 
Claims Act. Through negligence of the Coast Guard a lighthouse light became 
extinguished and was not repaired nor warning given. As a result plaintiff's tug- 
boat went aground and the cargo on the barge it was towing was damaged. The 
Government contended that the words of the statute imposing liability on it "in 
the same manner and to the same extent as a private individual under like circum- 
stances" were to be read to exclude liability for negligence in the performance of 
"uniquely governmental functions." Mr. Justice Frankfurter writing for the Court 
refused so to construe the Act. He observed that this interpretation would 


push the courts into the "governmental - non-governmental" quagmire 

that has long plagued the law of municipal corporations. .. All 
governmental activity is inescapably "uniquely governmental" in that 

it is performed by the Government. . . The broad and just purpose 

which the statute was designed to effect was to compensate the victims 
of negligence in the conduct of governmental activities in cirgypstances 
like unto those in which a private person would be liable... 


There are rather different considerations, of course, in the fields of 
state-federal tax immunities and federal tort liability, but in view of these two 
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rejections of the "governmental function" test by the U.S. Supreme Court it seems 
doubtful that the "untenable" criterion will be resurrected when the Court comes 
to consider whether immunity shall be extended to a foreign State enterprise. The 
criterion of decision, it is suggested, will be a pragmatic one framed much in 
terms of that suggested in the Harvard Research in International Law Draft Conven. 
tion on Competence of Courts in Regard to Foreign States, Article 11: f 


ELS ALIA y 


A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages 


in an industrial, commercial, financial or other business enterprise 
in which private persons may there engage. . .207 [Emphasis added. / 


B. Jure Imperii 


A de lege ferenda alternative to a doctrine of limited sovereign immunity 
based on the distinction between acts jure imperii and jure gestionis has recently 
been propounded by the distinguished jurist Sir Hersch Lauterpacht. Because its 
principles are echoed by Lord Dening in his opinion in Rahimtoola v. Nizam of 
Hyderabad ,*99 it would seem well to review the proposal here. 





In an exhaustive review of the cases, Judge Lauterpacht concludes that 
the doctrine of absolute immunity has been abandoned in most countries, but that 
the distinction between acts jure imperii and jure gestionis is so difficult to dray 
that it is doubtful whether it can "accurately or profitably be accepted as the 
basis of future law." Hence he proposes that there be substituted a general rule 
which would make the foreign State accountable "before otherwise competent courts 
in respect of claims put forward against it in the matter both of contract and tort 
in the same way in which the domestic state is subject to the law administered by 
the courts." From the jure gestionis caseshe would salvage an enumeration of some 
of the activities for which exemption from jurisdiction ought to continue and 
which have been included in the past within the notion of acts jure imperii, acts 
of a public character in the strict sense of the word. These exceptions to the 
general rule of non-immunity would constitute an irreducible minima of sovereign 
acts, and Judge Lauterpacht suggests that they fall into four categories: (1) 
legislative acts of a foreign State and of measures taken in pursuance thereof; 
(2) executive and administrative acts of a foreign State within its territory; (3) 
transactions over which, according to the rules of conflicts of law of the forun, 
the courts would have no jurisdiction in a private action; and (4) no action should 
lie or execution be levied contrary to the accepted principles of international law 
of diplomatic immunities or immunities of military vessels and aircraft. 





Lord Denning took opportunity in the Nizam of Hyderabad case for a root- 
and-branch re-examination of the principles of sovereign immunity. He found that 
the fundamental principle of immunity was "that each State ought to have proper 
respect for the dignity and independence of other States. Beyond that principle 
there is no common ground.” He points out that the modern trend has been to make 
the sovereign liable to be sued in his own courts. 
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There is no reason why we should grant to the departments or agencies 
of foreign governments an immunity which we do not grant our own, provided 
always that the matter in dispute arises within the jurisdiction of our 
courts and is properly cognisable by them. 


Then he referred to the opinion of Sir Robert Phillimore in The Charkieh that the 
object of international law is to substitute negotiations between governments for 
the ordinary use of courts where such use would lessen the dignity or embarrass 
the functions of the representatives of a foreign State. 


Applying this principle, it seems to me that at the present time 
sovereign immunity should not depend on whether a foreign government 
is impleaded, directly or indirectly, but rather on the nature of the_ 
dispute. . . If the dispute brings into question, for instance, the 
legislative or international transactions of a foreign government, or 
the policy of its executive, the court should grant immunity if asked 
to do so, because it does offend the dignity of a foreign sovereign to 
have the merits of such a dispute canvassed in the domestic courts of 
another country; but if the dispute concerns, for instance, the com- 
mercial transactions of a foreign government (whether carried on by 
its own departments or agencies or by setting up separate legal entities), 
and it arises properly within the territorial jurisdiction of our courts, 
there is no ground for granting immunity. 210 


It should be noted that in National City Bank of New York v. Republic of 
China,“11 in which China unsuccessfully pleaded sovereign immunity to a counter- 


claim, Mr. Justice Frankfurter reviewed the legislative inroads on the immunity of 
the United States, and he cited Judge Lauterpacht's article as a cgpprehensive 
critique of the doctrine of the immunities of a foreign sovereign. 


Surely included in Judge Lauterpacht's enumeration will be suits on con- 
tracts of employment with foreign State corporations. Even in Italy#13 the Court 
of Cassation said its courts were incompetent to adjudicate such a suit brought 
against the Soviet trade delggation. Semble, in Belgium in a suit against the 
Canadian Immigration Office. In France the courts declined to entertain suits 
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against the Swiss Office of Foreign mee 9 established to assure the service 


of supplies to Switzerland during World War I,“15 the Spanish National Tourist 
Office, and the American Battle Monuments Commission, —? The Italian Court of | 
Cassation held that Italian courts were incompetent to hear a suit brought by a 
dismissed employee of the British Cemetery at Naples, saying that the cemetery was 
maintained by Great & pritain jure jure imperii for its nationals, rather than for in- 
dividuals as such. 


C. "Legal Separateness" 


Great Britain and the United States, almost alone now among the countries 
it will be noted, hew to the doctrine that a foreign sovereign cannot be directly 
impleaded without its consent, no matter what activities are involved. American 
courts, however, often refuse to extend this immunity to foreign State-owned cor. 
porations, on the ground that the enterprise is an entity distinct from its wom 
holders. The opinions of the English Court of Appeal in Krajina v. Tass Agency ,*1 


and Baccus S.R.L. v. Servicio Nacional Del Trigo would seem to indicate that if 
the English courts depart from a monolithic rule of absolute immunity there will 


have to be present an element of "separateness from the sovereign." Except pos- 
sibly in the French courts, the tribunals of other countries do not deem this 
consideration critical in the decision to assume jurisdiction of a suit brought 
against a foreign State enterprise. What is there in the notion? 


To make legal separateness the criteayion of competence has been criticized 
as a distinction more formal than substantial .* It may well have been true that 
when first applied in a domestic context of sovereign immunity, the concept that 
a corporation is a legal entity distinct from its stockholders had a flavor of ex- 


pediency. In Bank of the U.S. v. Planters' Bank of Georgia,“** where a bank in 
which a state of the Union held shares was being sued on an ordinary commercial 
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216. Societe Viajes c. Office National du Tourisme Espagnol, Tribunal civil de la 
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transaction in the federal court, John Marshall was faced with the express inter- 
dict of the Eleventh Amendment about suits against states. Nevertheless he upheld 
the jurisdiction because: 































The suit is against a corporation, and the judgment is to be sate 
isfied by the property of the corporation, not by that of the individual 
corporators. The state does not, by becoming a corporator, identify ~ 
itself with the corporation. 


Many of the American decisions sustaining jurisdiction of suits against foreign 
State corporations cite Planters' Bank as authority. It is undoubtedly true that 
on many occasions United States courts do not attempt to pierce the corporate veil, 
but when there are countervailing considerations, they surely do. Judge Learned 
Hand undertook just such a difficult matter of foreign law in Amtorg Trading Corp. 
v, Commissioner, where the federal income tax was involved. And in the cases 

) where court competence has been sustained against a claim of sovereign immunity 
*or a foreign State corporation, the decision has been reached after a searching 
examination of the relation of the enterprise to the foreign sovereign. 


In light of the development of the public corporation as an entity with 

a vitality apart from the usual government machinery, explored supra at 4-6, the 

criterion of legal separateness takes on a peculiar validity, however. These cor- 

porations are often expressly endowed with the capacity to be sued, as well as to 
d sue. Even where this is not expressed, a presumption of peer rather than 

immunity, has been established in the United States, at least. aken together 
with the increasing tendency of sovereigns to consent to suit in their own courts, 
the creation of a separate juridical entity would indicate that the sovereign in- 
tends even further to confine its privilege. That a sovereign has consented to 
suit in domestic courts is not in itself reason enough for a foreign court to 
exercise jurisdiction as though that foreign sovereign were an ordinary person. 
Even in its own courts it is not. In the United States, for instance, although 
the Government has consented to suit in tort, the Federal Tort Claims Act is 
"riddled with exceptions."*25 And it is well established that costs and interest 
will not be awarded as against the Government.**7 When there is before the court, 
however, a foreign State corporation which does not at home share even the re- 
stricted privileges of its sovereign, it would be reasonable to conclude that the 
equities served in an assumption of jurisdiction are not outweighed by any slight 
to the dignity of the foreign sovereign. 


Whose law shall determine the juridical status of the foreign State cor- 
poration? In accord with established principles of choice of law, American and 
English courts say that this is a question of foreign law. In Krajina v. Tass 
2 A\gency228 the plaintiff alleged he had been libelled in a publication circulated 
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iin England by the Soviet news agency. The Russian Ambassador certified that Taxs 
"constitutes a_department of the Soviet State . .. exercising the rights of a 
legal entity."**7 Such certification, according to Tucker L. J., though not con. 
clusive that Tass is 'part and parcel of a sovereign independent State,!' is of 
very high evidential value, and shifts to the plaintiff the burden of showing that 


the defendant is nevertheless a legal entity separate from the State,230 England, 
after all, knows of ministers of State who have been constituted corporations sole 


for some purposes, but who may assert the shield of the Crown in other circun- 
stances.*3L Cohen L.J. said further: 


meee mL CI 


It seems to me that the evidence as to the nature of Tass must depend 
on its constitution and mist be a question of Russian law, and that we 
must look at the Russian statutes and to any relevant evidence that is 
adduced as to Russian law (and for all practical purposes in this case, 
that is nj to determine whether or not Tass is a separate legal 
entity. 


The other two judges agreed that plaintiff had not put before the court evidence of 


the essential requisites of a separate juridical existence under Soviet law, nor 
shown that Tass had such an existence. Hence the appeal from the denial of the 
writ was dismissed. There was obiter in the case that even if the Agency were a 


separate legal entity under Soviet law that this without more would not deprive 
it of the right to assert the immnity normally attaching to a department of for. 
eign State under international law. 


In Baccus S.R.L. v. Servicio Nacional Del Trigo“33 the Court of Appeal had 
before it as defendant a body conceded to have a separate corporate entity under 
Spanish law. Nevertheless in refusing to exercise jurisdiction Parker L.J. took 
up where Cohen L.J. had left off in Tass, and was of the opinion that as there was 
no ground in English law for thinking that the mere constitution of a body as a 
legal personality with the right to make contracts and to sue and be sued is wholly 
inconsistent with its being nevertheless a department of the State, that the court 
was entitled to assume that Spanish law was the same, in the absence of evidence to 
the contrary. 





American courts too tend to fill in evidentiary lacunae on the juridical 
status of the foreign State enterprise by referring to American law analogies. 
Justice Callahan of New York's Appellate Division said in Hannes v. Kingdom of 


Roumania Monopolies Institute: 


In determining the extent to which we should grant immunity to the 
defendant, an alleged incorporated agency of a foreign sovereign, we 
should consider not only that it is engaged in commercial enterprise, 
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dealing with our citizens to some extent like an ordinary business cor- 
poration, but we must also consider how closely it is related to the 
foreign sovereign... 


While not necessarily controlling, we think it might be appropriate 
to consider the principles of law that have been applied in determining 


to what extent immunity is afforded local governmental agencies. We 


might consider it appropriate to afford agencies of a foreign sovereign 
power, rights of immunity equal to those afforded our own governmental 
agencies.“77 


t will be observed that there are two analogies that Justice Callahan 


could draw in determining what legal capacities the foreign sovereign intended its 
ereature to have: is it like an ordinary business corporation? and, is it like 
local governmental agencies which are not immune from suit? It is the first 


analogy that has tiil now played a greater part in the decisions of American courts 


to assung jurisdiction. In Coale v. Société Co-operative Suisse des Charbons, 
Basle,“2 Judge A. Hand noted that "any profits which might become due to the 
government after payment of 6 per cent to those furnishing capital would resemble 


dividends." And in U.S. v. Deutsches Kalisyndikat Gesellschaft ,<27 the Court 
observed that the Société Commerciale des Potasses d'Alsace "was organized, like 


any other business corporation, under the general corporation laws of France." In 
the Tass case Cohen L.J. referred to these American decisions, distinguishing them 
from the case at bar where immunity was accorded, as involving shares companies with 
commercial objectives. And Jenkins L.J. in the Baccus case similarly remarked that 
in the American cases "the body in question had been set up for ordinary trading 
purposes and without the intention of constituting it a department of State." 3 


But any analysis of the forms State-owned enterprises take would show, 
it is submitted, that often constitution as a shares company is fortuitous, as in 
Italy, or done for reasons apart from an intent to make the enterprise amenable to 
suit like a private person. This, at any rate, is not the domestic law of England 
and the United States with respect to the amenability to suit of local public cor- 
porations. Mr. Justice Frankfurter said, in Keifer & Keifer v. Reconstruction 
Finance Corp.: "the government does not become the conduit of its immnity in 
suits against its agents or instrumentalities merely because they do its work, "239 
And in Tamlin v. Hannaford?0 Denning L.J. said of the nationalized British Trans- 
port Commission: "it is, of course, a public authority and its purposes, no doubt, 
are public purposes, out it is nota en department nor do its powers fall 
within the province of government. "<4 
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It may be that Justice Callahan's second reference to local law, that 
which would examine the amenability to suit of domestic government agencies,will 
be more in order when, as is increasingly the case, the foreign State enterprise | 
is a public service corporation rather than a cartel. What is that local law? I, | 
the United States, it ee seem from the decisions in Keifer & Keifer, Supra. and 


Sloan Shipyards Comp. ¥. U.S: Shipping Board Emergency Fleet Corporati Corporation, that 
the fact of incorporation is strong evidence that Congress had not intended to endg; 


the enterprise with the government's immunities. Absent a clear statement in the 
corporation's federal charter, immunity will not be presumed. In “. Fecent analysis 
of the English law of the sovereign immunity of public corporations< 43 Wedderburn 
suggests that it would be sensible for English courts which would determine the 
legal status of a foreign enterprise to consider domestic analogies. A rich body 
of English law has been developed to determine whether a local public corporation 
is so related to the Crown as to share its immunities. Among the important tests 
are: (1) any clear indication in the statute; (2) financial dependence on, and 
appointment of members by, the Crown; (3) the "governmental function" test; (4) 
incorporation; and (5) the degree of independence enjoyed by the body. Of these, 
the power of independent action in day-to-day affairs is the residual test, 
Wedderburn believes. And it is this, he suggests, that English judges are looking 
for when they refer to the foreign law to see if the enterprise is a "legal 
entity. "2 


VI. CONCLUSIONS 


Throughout the world there would seem to be a growing disaffection for the 
principle of sovereign immunity. Governments have increasingly rendered themselves 
amenable to suit at home, and are finding increased resistance to claims of sovereign 
immunity to suit when made in courts abroad. Least of all is there an inclination 
to accord immunity when the foreign sovereign appears in the guise of a State enter. 
prise competing with private traders yet claiming State privileges. This is to 
state the problem too facilely, however. An examination of the activities of State 
enterprises would show that even the most 'commercial' of these are infused with 
some public purpose. It is in the blurred area between traditionally public 
activity and traditionally private activity that the State enterprise flourishes. 


Dictates of fairness and commercial expediency have caused States to 
waive classical immunitiss in some areas. But the hard problems for the judges 
come where international legislation has not measured the ground. These are most 
acute for Anglo-American courts, which have come but lately to battle. Not having 
themselves distinguished often between those activities of a foreign sovereign 
which must be accorded immunity from jurisdiction and process, and those to which 
the immunity ought not to be extended, they look to the experience of other courts, 
But because the problems are multifarious, no carefully elaborated criteria are 
to be found on which there is general agreement. 


The emerging pattern of Anglo-American practice would appear to be 
eclectic: a number of considerations are weighed, and no one is a priori deter- 
minative. Is the foreign enterprise engaged in a transaction uniquely governmental, 
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or is it one which private people engage in as well? Does the enterprise appear 

in a legal form that suggests the sovereign intended it to be amenable to suit? 

Is the enterprise accorded immunity at home? Is immmity granted to a comparable 
governmental entity of the forum? Is the controversy at issue more expeditiously 
settled by municipal courts, or should it be the subject of diplomatic negotiation? 
The answers foreign courts have come to are given the evidentiary weight they 


deserve. 
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I. INTRODUCTION 


Finality of the decisions of international tribunals 


The decision of an international tribunal is to be final and conclusive, 
determining the rights of the parties, and allowing no review or appeal, revision 
or rehearing. This concept of "finality" is firmly imbedded in the doctrine of in. 
ternational law, and is universally supported by international jurists. As Hudson 
writes: 


Once a decision on the merits is pronounced by an international tribunal 
it becomes definitive and final. 


This attribution of finality to decisions of international tribunals is 
by no means restricted to treatise writgrs, for it is also evident in the courts! 
opinions. The case of Comegys v. Vasse~ is cited by both Wharton and Hyde for the 
proposition that: "The decision of an international tribunal over matters as to 
which it is made the supreme arbiter is final, and is not the subject of revision 
except by the consent of the contesting sovereigns." Nor is the finality of the 
decisions of international tribunals a concept..limited to the writings of Anglo- 
American jurists. Guggenheim writes: ". . {EL _Jes codes de procédure internation- 
aux n'admettent en général ni l'appel ni le recpurs en cassation ou en revision 
contre les décisions judiciares et arbitrales."” Moreover, the Hague Conventions 
of 1899 and 1907 both included 3 provision ori the finality of the decision of the 
Permanent Court of Arbitration. 
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Exceptions to the finality rule 


t is to be noted, however, that in the statement of the definitive 
character of the decision, one finds almost invariably a qualification.° For 
example, in the quotation referring to the case of Comegys v. Vasse, oes. note 
the final phrase: "except by the consent of the contesting sovereigns.” This 
qualification indicates that after the "final" decision is handed down by an in- 
ternational tribunal, the two states can make a new compromis and start over 
again, with a new tribunal handling a new case which is in reality the same dis- 
pute that earlier arose but whose disposition has been mutually disregarded. The 
new tribunal will not be bound by the decision or findings of its predecessor.? 


If this mutual disregard qualification to the finality of the decision of 
an international tribunal were to be placed on one plane, somewhat beneath would be 
found two further situations in which the "final" decision is subject to review. 
They are: 


1. When the tribunal has exceeded its jurisdiction (exces de pouvoir), 
either party may consider the judgment as not binding.° 


2. When the decision is "unconscionable" it may be disregarded. ? 


These are more subject to unilateral action than the first exception above (the 
muituai consent to disregard and to establish a new tribunal). 


In addition to the above reasons for holding a decision to be "non- 
final," several treaties of this century have provided that a decision could be 
revised upon the presentation of new facts. In his study of the treaties which 
were made’in the wake of World War I, Habicht notes such a provision in some 
treaties, and presents as the essentiai conditions for revision on this ground: 


First, some new fact must have been discovered, calculated to 
exercise a decisive influence upon the decision. 


Secondly, this fact must have been unknown to the tribunal and 
to the party demanding the revision, at the time the discussion 
before the tribunal was closed, and the ignorance of the party must 
not have been due to negligence. 


Thirdly, the request for revision must be made within the time 
limit fixed in the special agreement of the parties or in the decision 
of the tribunal. 





6, Guggenheim writes: a 7 oh faut admettre que tous les jugements sont 
susceptibles d'etre modifiés si les parties y donnent leur consentement. 
La pratique internationale ignore la notion de la 'force obligatoire 
matérielle.'" 2 Guggenheim, op. cit. supra note 4, at 167, n. 3. 
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A variation on this theme is found in the provision placed in certain treaties 
concluded in the +720"s which directed that fresh issues be presented to a sub. 
sequent tribunal. 


Review by a municipal court 


Thus it is evident that for a variety of reasons, the decision of an in. 
ternational tribunal, although theoretically untouchable, can be subject to altera. | 
tion. In none of the material above mentioned, however, is found the suggestion : 
that such an alteration should be at the hands of a municipal tribunal. As one 

writer put it: 


If states do not permit appeals from their courts to an inter- 
national jurisdiction for the reason that such procedure would be 
incompatible with state sovereignty, a fortiori national courts have i 
no jurisdiction over international tribunals, which are but agents 
of the sovereign states establishing them, and exercise only the 
powers delegated to them by their creators.+2 


It is with review by a mimicipal court that this paper deals. Ordinarily 
one thinks of a claimant appearing before an international tribunal after having 
unsuccessfully presented his claim before a municipal court. This article deals 
with the converse situation, i.e., where the claimant, having been dissatisfied 
with the decision rendered by an international tribunal, seeks review by a 
municipal court. Perhaps an appropriate method of describing the subject of this 
study would be to indicate what it is not: 


1. It i8 not the reopening of a decision by the tribunal which rendered 
it. 


2. It is not,a rehearing by a subsequent body constituted for that 
purpose.+ 
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and the Kingsland fire in 1917). The Commission dismissed the claims in 
1930 but later reopened them and granted an award to the claimants in 
1939. See 6 Hackworth, Digest of International Law 131-36 (1943); and 


Ralston, The Law and Procedure of International Tribunals Sec. 37la (Supp. 
1936, at 91). 


14. E.g., the "Umpire Cases" brought before the United States - Colombian 
Mixed Commission of 1864. See Carlston, The Process of International 
Arbitration 40-42 (1946). 
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3. Itisn not the submission to another international tribunal for 
review. 


4, It is pot the subsequent investigation by a domestic non-judicial 
body. 


Definition of terms 


At this point, a definition of terms is in order. "Municipal" review 
refers herein to judicial re-examination by a court which is a part of the 
judiciary system of a sovereign state. "Review" is used in its general legal 
sense-’ rather than in any connotation peculiar to a municipal legal system. A 
satisfactory definition of "international tribunal" is given by Kelsen, as 
follows 3 


The international agency may or may not have the character of a tribunal. 
An international agency, that is, an agency created by an international 
agreement, is a tribunal (1) if the members of the agency are judges, 

(2) if the agency is competent to settle international disputes by apply- 
ing international law, and (3), in case the agency is a collegiate organ, 
if it is competent to settle the dispute by a majority vote decision. 


The individual or the individuals appointed to settle the dispute 
are judges in the true sense of the term if they are independent, 
especially independent of the governments which have appointed them. 
That means that they are not legally bound by tystructions with respect 
to the decision to be adopted by the tribunal. 


For the purpose of this study, it will be assumed that international tribunals are 
those which assume jurisdiction of international legal disputes, whether the 
parties be sovereign states or individuals appearing on their own behalf. This 
article does not purport to delve into the question whether the "right of action" 
lay ultimately in the individual or in the sovereign. 


Next, a word as to the composition of the tribunal. Am otherwise inter- 
national tribunal shall not be rendered "less international" by the fact that its 








15. Eggs, the Orinoco Steamship Company case, first submitted to arbitration 
under the Venezuela ~- United States protocol of 1903, then to the Permanent 
Court of Arbitration at the Hague under a protocol of 1909. See 6 Hackworth, 
op. cit. supra note 13 at 125-30. 


16, E.g., the Gardiner case, where in 1852 the United States Congress created two 
legislative committees to investigate the merits of a claim upon which the 
Mexican Claims engine = decided aaa and as coats an award, 
oa 2 Moore, he to 





17, "Review" is defined as follows: "Law. To re-examine judicially; as a 
higher court may review the proceedings and judgments of a lower one," 
Webster's New International Dictionary 2133 (2d ed. unabridged, 1958). 


18, Kelsen, Principles of International Law 377 (1952). 
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members are not of diverse nationalities.+? The factors which will make a tribunal 
international are its source of authority, its purpose, its competence, and its 
actions. Perhaps this goes without saying; but occasionally an international 
tribunal composed entirely of nationals of one state will erroneously be consid. 
ered to be a municipal body. 0 


esentation the subject 


Finally, the method of presenting the subject should be noted. A case 
will be given as an example of municipal court review of the decision of an inter. 
national tribunal. Then situations will be drawn from the primary area of 
investigation, the period from the end of World War II to 1960. The scope of tha: 
study is intentionally restricted to cases arising before the courts of the United 
States. 


II. MUNICIPAL REVIEW ~ NINETEENTH CENTURY EXAMPLE 


The Abra case 


The first case-study involved a New York corporation, the La Abra Silver 
Mining Company, which was engaged in mining operations in the state of Durango, 
Mexico, beginning in 1865. The Company, hereinafter called "La Abra," claimed 
that the unfriendly acts of the local government and populace had forced it to 
abandon its operations and property, gausing a loss amounting to 3 million dollars, 
Under the Treaty with Mexico of 1831,“~ the United States and Mexico had each 
guaranteed national treatment to the other's nationals. It was on the basis of 
this treaby that La Abra brought a claim before the Mexican Claims Commission of 
1868,22 which claim resulted in an award. Mexico paid the required sum to the 
United States, but objected to the award on the grounds that it had been obtained 
through fraud and perjury. 


The nature and force of the Memican objection resulted first in an abor- 
tive attempt at resubmission of the claim to the Claims Commission by way of a 
treaty (rejected by the United States Senate), then in an Act of Congress confer. 
ring jurisdiction on the United States Court of Claims to hear the allegations of 
fraud and perjury and to set aside the award if necessary.23 


19. In his development of the fundamentals underlying international arbitration, 
when dealing specifically with the international theory (as opposed to the 
civil or common law theories on arbitration), Moore — "The process of 
adjudication 7 a a appointed by the parties, t 

» and whether cnnhauae constituted or 
named for m2 acnALAend is technically known as arbitration . .." 1 Moore, 
tio A cations xxxviii (1929). (emphasis added). 


For a clear presentation of the structure of international tribunals in 
general, see Hudson, op. cit. supra note 1, at 17-31. 


Treaty with Mexico, April 5, 1831, 8 Stat. 410, T.S. No. 203 (effective 
April 5, 1832). 


Treaty with Mexico, July 4, 1868, 15 Stat. 679, T.S. No. 212 (effective 
Feb. 1, 1869). 


Act of Dec. 28, 1892, 27 Stat. 409. 
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Before the Court of Claims, counsel for La Abra admitted that Mexico and 
the United States could have provided for a rehearing of the claim by entering into 
a new treaty, but said: 


The idea that Congress can confer jurisdiction on a court of the 
United States - a municipal tribunal - to review, or overhaul, or 
rejudge a decision of an international tribunal of arbitration con- | 
stituted under a treaty, is a mere chimera. In the first place, an 
international tribunal of arbitration is no part of the judicial power 
of the United States, and its decisions are not reviewable and can not 
be made reviewable in a court of the United States. It is a voluntary 
tribunal, resorted to and constituted by an agreement between two na- 
tions. It is a tribunal known only to the law of nations. Its juris- 
diction is both original and final in respect to the matters submitted 
to it by the sovereign parties. When it has acted and been dissolved, 
the matters submitted to it are finally determined. 


The Court of Claims did not deal directly with the issue presented above; instead 
it responded with a rhetorical question, 3 concluding that the 1892 statute gave it 
jurisdiction to hear the claim on its merits. 


When the case came before the Court of Claims on the merits, the Court 
attempted to make clear its position that it was not re-trying or rehearing the 
case on its facts, but that it was concerned only with the question as to whether 
there had been perjured evidence presented to the Claims Commission. The Court 
said: 


We are not sittuing as a court of review to determine whether, upon 

the proof offered and admitted, the award is to be sustained or jus- 
tified by the weight of testimony, but whether it was procured by 

false testimony or fraudulent practice upon the part of the respondent 
[La Abra/. We are not to determine the question as to whether the 
umpire found against the weight or great weight of the evidence, but 
whether thg -award is the result of fraud and perjury upon the competent 
testimony. 


The Court decided that La Abra had not been compelled to leave its Mexican opera- 
tions against its will, and that the Government of Mexico had not acted improperly. 
It ordered that a decree be entered accordingly, i.e., that the United States 
Government would not be obliged to pay over the award money to La Abra. 


On appeal in the Supreme Court, the decision of the Court of Claims was 
affirmed on the grounds that the lower court had jurisdiction over the case. The 
Jupreme Court said that the 1892 statute did not violate the integrity of the de- 
Cision of an international tribunal because it strengthened: 


the principle that an award by a tribunal acting under the joint authority 
of two countries is conclusive between the governments concerned and must 


eon) States v. La Abra Silver Mining Co., 29 Ct. Cl. 432, 458-59 
1894). 


Id. at 506. 
United States v. La Abra Silver Mining Co., 32 Ct. Cl. 462, 484 (1897). 
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be executed in good faith unless there is ground to impeach the integrity 
of the tribunal itself.’ 


The decision appears correct; but the reasoning is not very convincing. 


Evaluation 





In evaluating the above litigation, it must be said that the Court of 
Claims reviewed the claim in spite of what it announced as its purpose. Cer- 
tainly the Claims Commission established by treaty had been an international 
tribunal. It might be argued that the Court of Claims itself acted as an inter. 
national tribunal in this case; but it must be remembered that it was given 
jurisdiction by a domestic United States statute which did not emanate from an 
international agreement. Mexico had prevailed upon the conscience of the United 
States; but there had been no agreement pegyiding for an alteration of the final 
decision of the Mexican Claims Commission.“ 


Consequently, the La Abra case in the Court of Claims must be character. 
ized as municipal court review of the decision of an international tribunal. 


III. QUALIFIED REFUSAL TO REVIEW 


A. War crimes and related litigation 


We now turn to litigation subsequent to World War II. The first situation 
to be considered involved the attempt of certain Japanese nationals to obtain 
habeas corpus from a United States court after having been convicted of war crimes 
by the International Military Tribunal for the Far East. All the petitioners had 
been in the upper echelons of the Japanese World War II government or military 
machine. After conviction they had been confined by the American Army commander 
under orders from the Supreme Commander for the Allied Powers, the American General 
MacArthur. This confinement, the petitioners contended, was the result of the de- 
cision of a tribunal which was constituted by the authority of the United States, 
Thus, they sought leave to file petitions for writs of habeas corpus on grounds 
arising out of the United States Constitution, not on any rule of international law, 


In rejecting the petitioners' argument, the Supreme Court dggided that 
the International Military Tribunal was indeed an international body. 9 The Court 





27. La Abra Silver Mining Co. v. United States, 175 U.S. 423, 463 (1899). 


28. The La Abra case was not without precedent. In the case of Atocha v. United 
States, 8 Ct. Cl. 427 (1872), Congress had passed a special statute (Act of 
Feb. 14, 1865, 13 Stat. 595) giving the Court of Claims jurisdiction to exa- 
mine the claims of one Atocha, a national of the United States who had been 
forcibly expelled from Mexico for having been friendly with the then defeated 
Santa Anna. In 1851 Atocha's claim had been disallowed by the Board of Com- 
missioners set up by the United States under the Treaty of Guadalupe Hidalgo 
of 1848. The Court of Claims found in Atocha's favor, saying: "Though the 
suit is nominally against the United States, it is in reality against the 
government of Mexico; and the real question is, not whether a recovery shall 
be had against the United States, but whether Atocha's claim against Mexico 
is just, and, if so, what is its amount." Id. at 438. 


29. Hirota v. MacArthur, 338 U.S. 197 (1948), with one dissent, one Justice re- 
serving his opinion, and one Justice (Jackson) taking no part of the decision. 
For the formation of the Military Tribunal, see T.I.A.S. No. 1589. 
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reasoned that the Tribunal had been set up by General MacArthur, acting in his role 

as an agent for the Allied Governments, and not as an agent of the United States 

t Government alone. The Court, in a per curiam opinion said that it had "no power 

{ to review, to_affirm, set aside or annul the judgments and sentences imposed" by 
the Tribunal. 


The qualification to this position was made by Mr. Justice Douglas in a 
separate concurring opinion, which is enlightening as to the limits which can be 
placed on finality quite apart from international jurisprudence. Mr. Justice 
Douglas was worried about the possibility that military tribunals might acquire 
"habeas corpus-proof" jurisdiction. Thus, he split the question before the Court 
into two parts: 


1. the action of an international tribunal as a unit, and 


2. the conduct of American individuals acting with, on behalf of, or as 
, a result of the tribunal or its decisions. 


He stated: 


I assume that we have no authority to review the judgment of an 
international tribunal. But if as a result of unlawful action, one of 


our Generals holds a prisoner in his cugpody the writ of habeas corpus 
can effect a release from that custody. 


In effect, Mr. Justice Douglas contended that whenever an American was 
involved in the work of an international tribunal, a municipal court in the United 
States would have the jurisdiction to review the acts of that American. If execu- 
tion of the tribunal's decision were to be carried out by some person over whom 

the American court had jurisdiction, presumably his action, too, would be subject 
1 to review by that court. 


The practical results of such an approach are gvident: the tribunal 
would run the risk of having its work rendered useless. Moreoever, if the 

United States were to claim such right of review, other states would be encouraged, 
if not entitled, to do likewise. 


We 





30. Hirota v. MacArthur, supra note 29, at 198. 
31. Id. at 204, 


32. This is not the only problem. When the Hirota case came before the Supreme 
Court earlier in the term, at which time the Court decided that it desired 
argument on the questions presented, Mr. Justice Jackson filed a separate 
| memorandum explaining his views of the Court's role as seen from his exper- 
lence with the Nuremberg Trials. In this memorandum he stated: "Whatever 
its real legal nature, it {the inquest into the war crimes] bears the out- 
ward appearance of an international enterprise, undertaken on our part. ... 
For this Court now to call up these cases for judicial review under exclu- 
Sively American law can only be regarded as a warning to our associates in 
the trials that no commitment of the President or of the military authorities, 
even in such matters as these, has finality or validity under our form of 
government until it has the approval of this Court." Hirota v. MacArthur, 
335 U.S. 876, 878 (1948). 
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Mr. Justice Douglas made clear his position by suggesting the Court's 
action if the petitioner for habeas corpus were an American citizen. He asked: 


May that citizen be tried and convicted by an international tribunal 
and have no access to our courts to challenge the legality of the ac- 
tion of our representatives on it? 


a0 fw Je sacrifice principle when we stop our inquiry once we 
ascertain that the tribunal is international. 


I cannot believe that we would adhere to that formula if these 
petitioners were American citizens. . .. In those cases we would, I 
feel, look beyond the character of the tribunal to the persons being 
tried and the offenses with which they were charged. We would ascer- 
tain whether, so far as American participation is concerned, there was 
authority to try the defendants for the precigs crimes with which they 
are charged. That is what we should do here. 


Thus, in the Hirota case, aithough the municipal court refused to review the de- 
cision of the international tribunal, there was reluctance on the part of at 
least one judge to consider such a decision as immune from review should it touch 
certain "locally sensitive" points. 


A similar situation arose in the United States Court of Appeals for the 
District of Columbia Circuit in the case of Bisentrager vy. Forrestal.3+ In this 
case, petitioners were German nationals who had been convicted by a United States 
military commission in China for a violation of the laws of war. They had been 
employed in China by the German Government. The offense of which they were con- 
victed was that of continuing to "wage war" against the United States after Germany 
had capitulated to the Allied forces in May 1945. Upon conviction, the petitioners 
had been imprisoned in Germany by the United States Army. It was from this in- 
prisonment that they had unsuccessfully sought writs of habeas corpus in the 
District Court for the District of Columbia. 


On appeal, the Court of Appeals distinguished the Hirota case by stating ,, 
that in Eisentrager "no question of international action or authority is presented.” 
The tribunal which had convicted Eiser.trager and his co-petitioners was a United 
States military commission constituted by the American Army by delegation from the 
United States military chiefs of staff. Such a body was different from the 
tribunal in the Hirota case, and therefore the reasoning of the Eisentrager court 
seems sound. The nature of the tribunal was not the primary issue in the case; 
but had the Court of Appeals not found the Hirota case distinguishable for this 
reason, presumably it. would have gone no further in its consideration of the 
merits of the petitioners’ claim, 


When the case was carried to the United States Supreme Court ,36 the peti- 
tions for writs of habeas corpus were dismissed on the grounds that the United 
States Constitution did not extend this protection to enemy aliens. The character 
of the tribunal whose decision was being questioned was considered domestic by Mr. 
Justice Jackson, who delivered the opinion of the majority. In his words, the 


33. Hirota v. MacArthur, supra note 29, at 205. 








34. 174 F.2d 961 (D.C. Cir. 1949). 
35. Id. at 963. 
36. Sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1950). 
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proceeding "was condugied wholly under American auspices and involved no interna- 
tional participation?- Consequently, in the Eisentrager case, no repudiation 


of Hivota is found. 


In May 1949, less than a month after it had rendered its decision in the 
Eisentrager case, the United States ggurt of Appeals for the District of Columbia 
decided the case of Flick v. Johnson<~ Again a German national sought habeas 
corpus, this time from imprisonment in the American Zone of Occupation in Germany, 
which resulted from his conviction of war crimes by a military tribunal in that 
Zone. Here, the nature of the tribunal was the key issue, for the Court decided 
that Military Tribunal IV, set up by the American General Clay, then Military 
Governor and Zone Commander, was an international tribunal and not subject to 
review by the municipal court, citing Hirota. The Court said: 


We think it was, in all essential respects, an international court. 
Its power and jurisdiction arose out of the joint sovereignty of the 
Four victorious Powers. The exercise of their supreme authority 
became vested in the Control Council. That body enacted Law No. 10, 
for the prosecution of war crimes. ... Thus the power and juris- 
diction of that Tribunal stemmed directly from the Control Council, 
the supreme governing body of Gerpany » exercising its authority in 
behalf of the Four Allied Powers, 


It is of interest tg compare the tribunal in question with the Foreign 
Claims Settlement Commission. In both cases, the personnel of the tribunal 
were of one nationality, and gave the tribunal a more "municipal" appearance. 
The fact that such a tribunal was nonetheless characterized as "international" 
indicates that the reviewing court regarded the substance rather than the form of 
the body in question. If a tribunal is created by domestic enactment and given 
authority by the government of a state, it still can be an international body if 
the ultimate source of its authority lies in an international agreement, and if 
its function is to resolve international disputes. 


Finally, the question at issue in this war crimes development came once 
more before the municipal. courts of the United States, again in the District of 
Columbia. In re Bush was the case of an American citizen who sought a writ of 
habeas corpus, having been tried by a general provost court of the United States 
Army in “apan and subsequently imprisoned. The tribunal whose decision was at 
issue had been established pursuant to an order issued by General MacArthur, under 
which the American military and Naval forces in the Far East were given jurisdic- 
tion to try criminal cases involving United States nationals. General MacArthur's 
order was in turn based upon the Policy Decision of the Far Eastern Commission, 





37. Id. at 766. 


38. 174 F.2d 983 (D.C. Cir. 1949). 
39. Id. at 985-86 

4. See pages 5557 infra. 

41, 84F. Supp. 873 (D.D.C. 1949). 


42, This international commission had been established on December 27, 1945, by an 
agreement between the foreign ministers of the Soviet Union, the United King- 


dom, and the United States. See C i of the Moscow Conference of the 
Three Foreicn Ministers, 13 Dept State Bull. 1027, 1028 (1945). 








dated August 15, 1946, which declared that a person accused of a crime would be 
tried, ""in the case of a ngtional of one of the occupying powers by a military 
court of his nationality. '"3 





CETTE OTR 


The District of Columbia Court decided that by virtue of the Policy 

Decision and the resulting order by General Mactrthur, the Far Eastern Commission 
had ceded its jurisdiction to a municipal tribunal of the United States. Conse. 
quently, it considered itself competent to review the case, citing the Eisentrager 
and Flick cases, The fact that General MacArthur had been acting in two capaci. 
ties was noted by the Court. He was attributed with the functions of the commander 
of the Allied Forces, and at the same time with those of the United States ranking 
military, officer in the area. This would seem to be a realistic approach to the 
problem. 








It is interesting to note that the Court in In re Bush neither mentioned 
nor apparently considered the Hirota case, even though that case had been decided 
by the Supreme Court the previous year. But the evident reluctance to rely upon 
the Hirota case might be explained in light of the indefinite quality of its hold. 
ing. Instead of representing a clear refusal on the part of the United States 
Supreme Court to review the decision of an international tribunal, it actually 
must be regarded as a rejection of the review sought by the particular petitioners 
involved. 


Evaluation 


The door left open by the concurring opinion of Mr. Justice Douglas, 
granted that it expressed his own opinion and not that of the majority, makes 
Hirota the type of holding which discouragps subsequent strict adherence. An ex- 
ample of this may be found in a 1954 case, 2 again in the United States Court of 
Appeals for the District of Columbia Circuit, wherein a decision of the Inter- 
national Joint Commission, United States and Canada, concerning the development of 
the Saint Lawrence River, was mentioned by the Court. It said that "no review is 
sought of its order, even if that order were subject} to judicial review, as to 
which point there is at least considerable doubt," citing Hirota v. MacArthur. 
"Considerable doubt" does: not result from a firm holding. 








43. In re Bush, supra note 41, at 874, 


44, The question of whether certain acts of General MacArthur were taken under his 
role as Supreme Commander for the Allied Powers or as commanding general of 
the American Forces in the Far East has come before the courts of the United 
States in another guise. The case of Standard-Vacuum Oil Co. v. United States, 
153 F. Supp. 465 (Ct. Cl. 1957) involved property originally owned by the Oil 
Company but which had been requisitioned by the Japanese Government during 
World War II. After the Japanese surrender in 1945, the property in question 
came under the control of the Supreme Commander for the Allied Powers. The 
United States Court of Claims decided that here General MacArthur had acted 
on behalf of the Allied Powers, and that the occupation of the Oil Company 
property was not an ect of the United States. 


45. Lake Ontario Land Development & Beach Protection v. Federal Power Commission, 
212 F.2d 227 (D.C. Cir. 1954). 


46. Id. at 233. 











B,__ The Foreign Claims Settlement Commission ~- litigation 


The second Litigation resulting in a qualified refusal to review the de- 
cision of an international tribunal arose from the creation of the Foreign Claims 
Settlement Commission. At the end of World War II, the new government of Yugo- 
slavia undertook a communist-oriented reform program which affected the property 
holdings of both Yugoslavs and foreigners. American citizens in this latter 
group complained to their governmert, seeking remedial action on their behalf. As 
a result, negotiations were conducted with the Yugoslav Government, resulting in 
an agreement between the two states.” 


Under the terms of this Agreement, the United States unblocked 47 million 
dollars which had Seen tied up in the Federal Reserve Bank in New York. In return, 
Yugoslavia agreed to, pay 17 million dollars for former American-owned property 
dhich had beer taken™~ by the Tito government. By this payment, Yugoslavia was re- 
iieved of further obligation to the United States or to its nationals as to claims 
arising from the taking. The Agreement provided that an agency would be estab-. 
lished by the United States to determine who should receive payments from the 17 
million dollar fund, and that its determinations would be final.?% In addition, 
Yugoslavia was to be permitted to appear before the agency as amicus curiae?+ since 
the Agreement provided that any funds not distributed would revert to Yugoslavia. 
In effect, Yugoslavia had admitted liability and had made compensation, leaving to 
the agency the task of dividing up the fund. Since the claims far exceeded the 
amount of money available, this proved no easy task. 


The implementing legislation became law in the United States on Marc 
10, 1950, and was known as the "International Claims Settlement Act of 1949,"9 
For the purposes of this study, two provisions of_the Act are important. First, 
inter alia, the Act provided that the Commission? would apply "(1) the provisions 
of the applicable claims agreement . .. and (2) the applicable principles of 





h?, Agreement with Yugoslavia, July 19, 1948, 62 Stat. 2658, T.I.A.S. No. 1803. 


48. For the choice of the word "taken," see International Law Association, 


American Branch, Report, of the Committee on Nationalization of Property 63, 


49, The presence of the Yugoslav funds in the United States accounted for the agree- 
ment. The situation cannot be regarded as typical. 


50. Agreement with Yugoslavia, supra note 47, Article 8. 
di. Agreement with Yugoslavia, supra note 47, Article 9. 


52. International Claims Settlement Act, 64 Stat. 12 (1949), 22 U.S.C. Sec. 1621. 
For an interesting discussion of the problem, the agency created, and the na- 


ture of the claims which it undertook to resolve, see Rode, The Internatio 
Claims Commission of the United States, 47 Am. J. Int'l L. 615 (1953). 

53. The agency created by the Act of 1949 was called the International Claims 
Commission, whose functions were later transferred to the Foreign Claims 


Settlement Commission by Reorganization Plan No. 1 of 1954, 68 Stat. 1279, 


19 Fed. Reg. 3985 (1954). In this article the agency will be referred to as 
"the Commission." 





international law, justice, and equity. "54 International law was thus placed 
directly into the system by which the Commission was to resolve the competing 
claims for compensation. 


Second, the Act provided: 


The action of the Commission in allowing or denying any claim under 
this Act shall be final and conclusive on all questions of law and 
fact and not subject to review by the Secretary of State or any other 
official, department, agency, or aneeenee of the United States 
or by any court by mandamus or otherwise. 


This provision is more than a mere recital of the finality theme, for it forbids 
review of any kind. No municipal court, Yugoslav, American, or any other body 
was to review a disposition by the Commission, in any way. 


With this framework in mind, we can now turn to subsequent events ing 
volving this Commission and these provisions. 


Perhaps as evidence that not even a clause prohibiting review can guaran. 
tee absolute inviolability of a decision, there arose in the courts of the United 
States several cases in which the claimants were contesting the validity of a de. 
cision of the Commission. In one such case, an American woman claimant had been 
refused compensation by the Commission on the grounds ghat she had not yet become 
an American citizen when her property had been taken.-> The federal district 
court dismissed her claim against the members of the Commission and the Secretary 
of the Treasury on the grounds that the finality provision of the implementing act 
barred review by an American court. The Court of Appeals for the District of 
Columbia Circuit affirmed the decision. 


In making this disposition, however, the Court of Appeals was not com- 
pletely in accord with the finality intention of the drafters of the Act, for the 
Court said: 


No doubt the provisions of Section 4 (h) do not bar certain types 
of judicial action. . .. We may assume for purposes of argument that 
the provisions of Section 4 (h) would probably not prevent judicial relief 





54. International Claims Settlement Act, supra note 52, Sec. 4 (a), 22 U.S.C. 
Sec. 1623 (a). 


55. International Claims Settlement Act, supra note 52, Sec. 4 (h), 22 U.S.C. 
Sec. 1623 (h). 


56. The Yugoslav Claims Agreement, supra note 47, Article 3 provided that claims 
to be settled by "this Agreement do not include claims of individual nationals 
of the United States who did not possess such nationality at the time of the 
nationalization or other taking. ..." Such claims were to be negotiated 
dgrectly with the Yugoslav Government. One of the Commissioners dissented 
from the Commission's disposition of the claim, feeling that Yugoslavia had 
not acquired title to the property, under Yugoslav law, until November 1947, 
by which time the claimant had become an American citizen. 


57. de Vegvar v. Gillilland, 228 F.2d 640 (D.C. Cir. 1955), cert. denied, 350 
U.S. 994 (1956). The claim amounted to over $5.8 million. 
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in the situation ~ to illustrate - where a o}gimant is denied considera- 
tion by reason of his race, creed, or color. 


The Court differentiated between certain procedural errors before the Commission, 
and the erroneous cutting-off of a claimant's right to be heard. This is not 
logically far-rxemoved from the distinctions raised by Mr. Justice Douglas in the 
Hirota case when he reserved the right to review the decision of an international 
war crimes tribunal which might have acted contrary to certain principles laid 
down in the United States Constitution. Ostensibly, whenever a state gperes into 
a treaty with the United States, again it would do so at its own risk. 


Evaluation 


The Commission was created by municipal legislation, and its members were 
all nationals of the United States. Nevertheless it was an international tribunal, 
for its origin lay in the treaty with Yugoslavia, and it was engaged in resolving 
international legal disputes. 


The Foreign Claims Settlement Commission and litigation concerning it 
should be differentiated from other quasi-public bodies involved in the settlement 
of claims against. foreign governments or nationals. For example, one such body was 
the Foreign Bondholders Protective Council, an organization which negotiated on be-~ 
half of American holders of certain foreign bonds. 0 


Also, it is interesting to compare the Yugoslav-United States arrange- 
ment with its British equivalent.° The agency of the latter applied solely 
mmnicipal law (found in the pertinent Orders in Council) and did not refer to the 
terms of the agreement itself. Yugoslavia had no standing before it, even as amicus 
curiae. The United States agency applied principles of international law and was 
to construe the applicability of tbs agreement to each claimant. Yugoslavia could 
appear before it as amicus curiae. Z 








58. Id. at 642, 


59. At least one commentator expressed fear as to the possible result of the 
de Vegvar holding, saying that "once this limited review is permitted, there 
is 'no logical point at which the door is to be closed to prevent a de novo 


review of nearly a1 questions.'" Coerper, The Foreign Claims Settlement 
Commission and Judicial Review, 50 Am. J. Int'l L. 868, 875 (1956). 
00, For litigation concerning this body, see Frazier v. Foreign Bondholders 


Protective Council, 125 N.Y.S.2d 900 (App. Div. 1953) and 133 N.Y.S.2d 606 
(Sup. Ct. 1954). 


él. Agreement between the United Kingdom and Yugoslavia regarding Compensation 
for British Property affected by Yugoslav Nationalisation, Dec. 23, 1948, 
Cmd. No. 7600 (T.S. No. 2 of 1949). The British counterpart of the Foreign 
Claims Settlement Act was the Foreign Compensation Act, 1950, 14 Geo. 5, 

Gs 12, 
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IV. MUNICIPAL DISREGARD 


A. The Mixed Claims Commission, United States and Germany 





The cases which litigated decisions of the Foreign Claims Settlement 
Commission, supra, called to light earlier cases concerning decisions of the Mixed 
Claims Commission, United States and Germany, created after World War I. The 
Mixed Claims Commission had been created in 1922 to resol yg disputes involving 
American claims held against Germany or German nationals. 3 The Agreement creat. 
ing the Mixed Claims Commission contained the following provision: "The decisions 
of the commission and those of the umpire (in case there pe any) shall be 
accepted as final and binding upon the two Governments." 


paso 


ees 


In spite of this provision aimed at finality, there was litigation in the 
United States courts involving decisions of phe Mixed Claims Commission. The case 
of Z. & F. Assets Realization Corp. v. Hull ? was brought by certain claimholders 
to revise an earlier decision of the Mixed Claims Commission on the grounds that to 
allow the decision to stand would ophaust the fund available for the payment of 
their own already approved claims. In its opinion, the Federal District Court 
for the District of Columbia Circuit did not refer to the finality provision in the 
Agreement with Germany, and based its refusal to review the Mixed Claims Commis- 
sion's findings on the rationale tha} it was a political question and therefore 
outside the competence of the Court. ? The United Stgjes Court of Appeals affirmed 
the decision of the court below, on the same grounds. In describing the Agree- 
ment with Germany, the Court of Appeals quoted the finality provision;’7 no 
further reference was made it, however. On certiorari, the Supreme Court did 
not refer to the Agreement. The case is an example of municipal disregard of the 
finality provision itself, in that it was not forgotten, but was merely ignored,71 





63. Agreement with Germany, Aug. 10, 1922, 42 Stat. 2200, T.S. No. 665. 
64, Agreement with Germany, supra note 63, Article VI. 


65. 31 F. Supp. 371 (D.D.C. 1940). 


66. In 1930 the Mixed Claims Commission had refused a claim by certain other clain- 
ants involving liability for the Black Tom explosion and the Kingsland fire. 
Subsequently these other claimants obtained a favorable decision, overturning 
the 1930 adverse holding, on the grounds that the earlier holding refusing 
payment had been the result of fraud in the evidence produced by Germany. See 
note 13 supra. In the interim, claimants in the Z, & F, Assets Realization 
Corp. case had successfully presented their own claims, but as yet were unpaid, 
They contended that the subsequent decision of the Mixed Claims Commission 
favorable to the other claimants was invalid because the German Commissioner 
had not been present when it was rendered. 


67. Z.& F. Assets Realization Corp. v. Hull., supra note 65, at 373. 

68. Z & F. Assets Realization Corp. v. Hull, 114 F.2d 464 (D.C. Cir. 1940). 
69. Id. at 466, 

70. Z &F. Assets Realization Corp. v. Hull, 311 U.S. 470 (1941). 


71. The Mixed Claim Commission's own view of finality is interesting. It consid- 
ered that a case could be reopened for errors of evidence or for errors in 
applying the law, but not on the grounds of newly discovered evidence. 
Hackworth, Digest of International Law 130-31 (1943). Compare with note 10 
supra and accompanying text. 
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Evaluation 


In evaluating this litigation, a comparison can be made between the Mixed 
Claims Commission case and that which arose following a decision of the Foreign 
Claims Settlement Commission. Whereas both the District Court and the Court of 
Appeals for the District of Columbia Circuit referred to the political issue - vice 
legal issue question in making the Z, & F, Assets Realization Corp. decision not to 
review, the Court of Appeals for the District of Columbia Circuit in the post-World 
War II de Vegvar case refused to do so. This latter court said: 


The Government also urges that, apart from the statute, the courts 
should deny judicial review of the matters complained of. The creation 
and distribution of the Fund, it says, were within the realm of foreign 
affairs: the citizen obtained only such status for his claim as his 
government succeeded in obtaining for him and decided to give him, The 
Govermmens urges that such settlements of intermational claims - absent 
clear congressional inten? to the contrary ~ give rise to no right of 
judicial review, citing [Z. & F, Assets Realization Corp, v Hull] - We 
need not, or present purposes, pass on this contention. 












This refusal to deal with that particular subject indicates that the Court felt no 
need to rely upon it for supvort (even collateral) of its disposition of the case 
on the grounds that the finality provision presented review. Even though it 
qualified its refusal to review, the de Vegvaz court recognized the significance 
of the finality provision where its predecessor had not. 





This difference in the attitude of the courts might be explained to some 
extent by the difference in the language contained in the respective finality 
provisions. Whereas the agreement with Germany which created the Mixed Claims 
Commission previded that the decisions of the Commission would be final, the later 
agreement with Yugoslavia which led to the de Vegvar case was cast in stronger, 
prohibitory texts: no review by any United States official or agency, and no re- 


view by any cout by any method. 


B, The Interhandel litigation in United States Courts 
First phase 


At the close of World War II, the Allied Powers desired that assets owned 

by Germans be used to repay the damages caused to victims of German action in 

World War IT, Gexman-owned assets located in the various Allied countries them- 
selves already had been taken over by the Allied governments. 73 German-owned 
roperty located in neutral countries, however, had remained immune to attempts 

by the Allied governments to locate and acquire an interest in it. Thus, at the 
end of the War, there were considerable German-owned assets in Switzerland and 
Sweden, the two principal neutral European states during World War II. 





<—=_ 2s 








72. de Vegvar v. Gillilland, supra note 57, at 642. 


73. In the United States, the pertinent law was the Trading with the Enemy 
Act of 1917, 40 Stat. 411, 50 U.S.C. Appendix Sec. 1, as amended by the 
First War Powers Act of 1941, 55 Stat. 839..- 


6 


In the case of Switzerland, that country's government was reluctant to 
relinquish any control over German-owned assets located within its borders because 
the debts owed to Switzerland and Swiss interests by Germany exceeded the assets 
available to meet their payment. On the other hand, Switzerland wanted the Allied 
governments to unby, ck, in their own countries, Swiss assets which had been tied 
up during the waz, A compromise was reached, embodied in the Swiss-Allied Accor 
of May 25, 1946. By the terms of this oe Switzerland agreed to liquidate 
the German-owned assets over which it had cont 106 a sum amounting to 150 million 
dollars. Of the proceeds of this liquidation, gs sum of 250 million Swiss francs 
was to be turned over to the Allied gyremamante which had been signatories of the 
Paris Reparations Agreement of 1946. This sum was to be used by those govern- 
ments to cover part of the war claims of states which had suffered at the hands of 
Germany. In retym, these Governments agreed to unblock the Swiss-owned assets in 
their countries. 


There was a difficulty which had to be overcome, one that leads into the 
subject matter of this study. The difficulty lay in the determination of which 
assets in Switzerland were in fact owned by German nationals or interests. Due to 
the Swiss corporation laws pvorsble to the creation of holding companies, and the 
Swiss Banking Secrets law, it was no easy task to decide whether certain corpora. 


tions, bank accounts, or other property were German-owned. 


To solve this problem, the Swiss-Allied Accord created a system of fact- 
finding and arbitral bodies, whose functioning deserves analysis. The system was 
as follows: 


First, there was the Swiss Compensation Office (L'Office suisse de com- 
pensation). This office was given the competence to make the actual investigations 
necessary to determine the true ownership of the different types of assets, and 
the power to make the actual seizure, administration, and sale of the property. 


74. In Clark v. Uebersee Finanz-Korporation, 332 U.S. 480 (1947), the Supreme 
Court held that the 1941 amendment to the Trading with the Enemy Act author- 
ized the United States government to seize property of any foreign state or 
national, even that of friendly or neutral states. The Court said that 
friendly or neutral states or nationals thereof had a right to have their 
assets returned if they could be proven free of enemy taint. 


Swiss-Allied Accord, May 25, 1946, 14 Dep't State Bull. 1121 (1946). 


With certain exceptions, e.g.: "The Joint Commission will give sympathetic 
consideration to cases brought to their attention by the Compensation Office, 
relating to property of Swiss origin located in Switzerland and belonging to 
women of Swiss birth married to Germans and residing in Germany." Swiss- 
Allied Accord, supra note 75, Annex I Ae. 


Agreement on German Reparation, Jan. 14, 1946, 61 Stat. 3157, T.I.A.S. No. 
1655 (effective Jam. 24, 1946). 


Swiss-Allied Accord, supra note 75, Article IV. 


Law of Nov. 8, 1934 /19367 51 Amtliche Sammlung; 117 (Swit.). 


Arreté du Conseil fédéral of Feb. 16, 1945, /19457 61 N.S. Recueil des lois 
fédérales 83 (Swit.). 
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The Swiss Compensation. Office had been created more than one year before the Accord 
of 1946, so its origin cannot be said to lie in an international agreement. It 
represented the mechanism created by Switzerland to handle her own problems which 
nad arisen in connection with German-owned assets, Its existence and experience 
obviated the creation of a new organ. 


Second, the Accord provided for the Joint Commission (la Commission 
mixte), which was formed as a result of the agreement itself, and was composed of 
one member from each of the states signatory to the Accord. Its function was to 
work in close. gontact with the Swiss Compensation Office, and was to decide (by 
majority vote“) whether it concurred with the findings of the Office. The Accord 
provided that if the Joint Commission was unable to agree with a finding of the 
Swiss Compensation Office, it could submit the matter for review to the Swiss 
Authority of Review. Thus, the Joint Commission could approve or disapprove of the 
action taken by the Swiss Compensation Office on each case. If there were no re- 
quest for review fron the decision of the Swiss Compensation Office, that decision 
was to be fine.’ 


Third, there was’ instituted the Swiss Authority of Review (1'Autorité 
de recours), mentioned above, composed of three Swiss nationals, headed by a Swiss 
judge. This Authority was given the power to review the decisions of the Swiss 
Compensation Office, doing so in administrative form. The decision of the Swiss 
Authority of Review was to be final. 


Finally, an Arbitral. Tribunal was provided for by the Accord. ©? It was 
to resolve any case in which the Joint Commission disagreed with the decision of 
the Swiss Authority of Review, thus weakening immediately the "finality" of the 
decision of the bodies earlier described. It should be added, .parenthetically, 


that an alternative arbitration was dealt with in the Accord. Its use was 
limited to questions of the applicability or interpretation of the Accord itself, 
and required a comproimis te create the necessary body. 


An evaluation of the above system can now be made. The Swiss Compensa- 
tion Office would appear to be a municipal body, and clearly administrative in 
function. Its findings and decisions were to be final unless the Joint Commission 
objected. At the second step was the Joint Commission, making decisions by 
majority vote, and being clearly international in nature. Finally, review was 
available in the Swiss Authority of Review, a body composed entirely of Swiss 
nationals, certainly municipal in appearance, and clearly able to set aside the 
opinion of the Joint Commission below. Consequently, in this last step, it would 
appear that we have municipal review of the decisions of an international body. 


31. Swiss-Allied Accord, supra note 75, Annex, Article II. 

82, Ibid. 

83. See note 84 infra. 

84, Swiss-Allied Accord, supra note 75, Annex, Article III contained the follow- 
ing: "The decisions of the Compensation Office, or of the Authority of 
Review, should the matter be referred to it, shall be final." 


Swiss-Allied Accord, supra note 75, Annex, Article III. It is interesting 
to note that the decisions of this body, too, were to be "final." 


Swiss-Aliied Accord, supra note 75, Article VI. 
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The above interpretation will not stand, however. Initially, the reviey 
of the Swiss Authority of Review does not correspond with the standard presented at 
the beginning of this study because it is not Ryndered by a "court which is a part 
of the judiciary system of a sovereign state." Then, on closer inspection, the 
interpretation fails away at each step. 


First, the Swiss Compensation Office, though municipal in origin and in 
outward appearance, was in reality an international body. It was given responsi. 
bilities by the Accord, and its competence was made larger than that originally 
bestowed upon it by the original Swiss national legislation which created the 
Office. In the present development, the exact characterization of the Swiss Com- 
pensation Office is not vital; but it is of importance in other contexts. 


Next, how should the Joint Commission be classified? Doubtless it was 
an international body, in origin, composition, and task, But there is serious 
doubt as to whether it could be called a judicial body. 9 It is submitted that 
the Joint Commission represented the public parties in interest, or more precisely, 
the interests of the four governments (Swiss, British, French, and American) in 
the German-owned assets.7° To lend weight to this non-tribunal characterization, 
the language of the Annex, Article III, is noted: 


If the Joint Commission after consultation with the Compensation 
Office is unakle to agree to the decision of that office, or if the 
party in interes: so desires, the matter may . .. be submitted to a 
Swiss Authority of Review. 


2a 


See page 47 supra. 


See notes 100 and 109 infra and accompanying text. 


The majority veting system lends a judicial appearance to the Joint Commis- 
sion. In French, the body was called "la Commission mixte;" perhaps the 
members shared the view of Mr. Hassaurek, member of the mixed commission under 
the treaty between the United States and New Granada of September 10, 1857, 
who stated: "But to realize the true benefits which the high contracting 
parties are entitled to expect from such commissions, the commissioners should 
consider themselves not the attorneys for either the one or the other country, 
but the judges appointed for the purpose of deciding the questions submitted 
to them, impartially, according to law and justice, and without reference to 
which side their decision will affect favorably or unfavorably." 3 Moore, 


Histo d Digest of the International Arbitrations to which the United 
States has been a Party 2733-34 (1898). 


On the other hand, Hudson states the following: "A second type of inter- 
national tribunal is a joint commission, consisting of members appointed by 
two or more States engaged in a controversy. Each of the States usually 
appoints its own nationals and confers on them a representative character; 
and the members are subject to the control of the appointing State." Hudson, 
International Tribuneis 19 (1944). 

One author, in an article discussing the Swiss-Allied Accord in general, ar- 
rives at the conclusion that the Joint Commission was"a quasi-judicial body 


charged both with the making of administrative decisions concerning the in- 
plementaticn of the Accord and with the making of judicial decisions in 


particular cases." King, N., vat ternational Arbitral Tribun- 
als - the Swiss-Allied Accord, 3 Am. J. Int'l L. Lél, 470 (1952). This 
conclusion would appear to be incorrect. 

Swiss-Allied Accord, supra note 75, Annex, Article III. (Emphasis added). 
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The wording of this passage indicates that the Joint Commission was put on the 

same footing as a private party claimant. Either could request review of the deci- 
sion of the Swiss Compensation Office. As a result, the Joint Commission cannot 

be termed an international tribunal, at least insofar as analytical purposes of 
this study are concerned. 


As for the Swiss Authority of Review, it is submitted that it, -too, was 
not what it might appear to be at first glance. It is true that its composition 
was national. But, as was observed in earlier situations, a body endowed with in- 
ternational functions by an international agreement should be recognized as an 
international organ, whether its composition be varied or not. On the other hand, 
it is likely that a body composed entirely of Swiss nationals would tend to give 
more weight to the Swiss point of view than to others in a case where this element 
alone was the deciding factor. This possibility was doubtless foreseen, and 
presumably was provided for by the availability of the Arbitral Tribunal. 


In sum, the system represents the following: international review (by 
the Swiss Authority of Review) of the decisions of an international or municipal 
administrative agency (the Swiss Compensation Office) at the request of interested 
parties (private, or public as represented by the Joint Commission). Such a 
characterization does not destroy the valu of the first analysis, however, for it 
is in the rejection of such an "also-ran"’~ that the true article can be located. 


Second Phase 


Although the Swiss-Allied Accord itself does not yield the pattern for 
which this study searches, there arose in the courts of the United States certain 
litigation which derived from that Accord, and which appears to be domestic dis- 
regard of the decision of an international tribunal. Herein, on the basis of the 
development of the first phase, it is assumed that the mechanism provided for by 
the Accord, with the three elements discussed above taken as a unit, is an inter- 
national tribunal. That is to say that the combination of Swiss Compensation 
Office, Joint Commission, and Swiss Authority of Review constitute one interna- 
tional tribunal. 


The litigation in question is that surrounding the "Interhandel Gase" 
in the American courts. It is not the purpose of this study to cover subsequent 
litigation before the International Court of Justice. 


The litigation arose as follows: In 1928, I. G. Farben, a German concern, 
created a holding company in Switzerland, known as the SociétS injprnationale pour 
participations industriells et commerciales, S. A. (Interhandel). The purpose of 


92. "Also-ran" is defined as follows: "A horse finishing a race behind the first 
three contestants; hence, a contestant in any competition, who is not among 


the prise or point winners..." Webster's New International Dictionary 
(2d ed. unabridged, 1958). 


For litigation before the International Court of J&stice, see the Interhandel 
case, (Switzerland v. United States of America), /1957/ I.C.J. Rep. 105, and 
[1959] I.C.d. Rep. 6. For the majority opinions only, with commentary, see 
52 Am. J. Int'l L. 320 (1958) and 53 Am. J. Int'l L. 671 (1959), respectively. 


Originally, the name of the holding company (Interhandel) was la Société in- 
ternationale pour entreprises chimiques, S. A. (I. G. Chemie). Some docu- 
mentary material refers to Interhandel by this former name, e.g., see note 
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Interhandel was to manage the international affairs of I. G. Farben. One of the 
overseas concerns which Interhandel controlled was the General Aniline and Film 
Corporation, incorporated in Delaware. During World War IZ, the United States 
seized all of the American property of Interhandel, which included over 90% of the 
capital stock of the General Aniline and Film Corporation and some 1.8 million 
dollars in bank accounts. The total amount of the assets involved was valued in 
excess of 100 million dollars.? 


Ostensibly, since Interhandel was a Swiss corporation, its assets in the 
United States would have been among those which the United States had agreed to 
unblock. Switzerland contended that Interhandel had broken its ties with I. G. 
Farben as early as 1940. The United States contended, however, that:on the basis 
of proof uncovered at Frankfort (a.M.) (the seat of I. G. Farben) during the 
Allied Occupation, Interhandel had maintained its close contact with the German 
parent corporation. ? The American assets of Interhandel were not released by the 
United States. 


In September 1947 the Swiss Compensation Office resolved to take the 
question to the Swiss Authority of Review, since the Joint Commission did not 
agree that Interhandel was no longer German-owned. On June 5, 1948, the Swiss 
Authority of Review concurred with the findings of the Compensation Office, and de. 
cided to unblock Interhandel's assets. Under the terms of the Accord, the Joint 
Commnaiqn hadoone month within which to appeal the decision to the Arbitral 
Tribunal,’‘ but declined to do so. Notwithstanding the Accord language as to the 
finality of the decision of the Swiss Authority of Review, the United States con- 
tended that it was for the American government to decide the true ownership of 
Interhandel, and thus of the General Aniline and Film Corporation. 


Interhandel entered the United States District Court for the District of 
Columbia in October 1948, "alleging that it is not and was not gn enemy or ally of 
an enemy under the terms of the /Trading with the Enemy/ Act."? The defendant 
(in effect, the United States) contended that Interhandel was a camouflage or 
"cloaking" device to shield the true owner, I. G. Farben. Thus began a process of 
litigation that amounted to municipal disregard of the findings and decisions of 
an international tribunal. 


The District Court for the District of Columbia, in a long but informa- 
tive gyaicn by Laws, J., dismissed the complaint of Interhandel on February 19, 
1953. At no point in the opinion did the Court mention the Swiss Authority of 


295. Societe internationale pour participations industrielles et commerciales, 
S. A. v. McGranery, 111 F. Supp. 435, 437 (D.D.C. 1953). 


Perrin, ie gtfaire de 1 -nterhande). 1958 Annuaire suisse de droit inter- 
national (Schweizerisches Jahrbuch fiir internationales Recht) 39. 
Swiss-Allied Accord, supra note 75, Annex, Article III. 


Sociéte internationale, etc. v. McGranery, supra note 95, at 437. The court 
referred to the plaintiff as "I. G. Chemie." 


The Court had granted Interhandel's motion to require the United States to 
produce its documentary evidence, and had subsequently granted the United 
States' motion requiring Interhandel to show its documentary evidence as 
well, On July 5, 1949, the Court issued an order to this effect. The United 
States allowed the copying and inspection of its evidence; but on June 15, 
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Review, and twice it erroneously referred to the Swiss Compensation Office as "an 
arm of the executive branch of the Government of Switaerland." The binding 
effect of the decision of the Authority of Review was not considered by the Court, 
even though the United States had entered into an agreement with the Swiss govern- 
ment to that effect. The Court apparently did not. understand or did not have 
prought to its attention the true status of the bodies created by the Swiss-Allied 
Accord. 


As the case progressed, the principal issue became whether the plaintiff 
should be relieved from the Court's order (to produce documentary evidence) by the 
fact that Swiss internal law prohibited it from complying.19 Here, the Court 
recognized the international implication of the case, for it a "The issue is 
not one of sovereignty or of comity, but one of jurisdiction. the ourt does not 
sit in judgment or. the wisdom of the laws of a foreign sovereign." The Court 


continued in this "act of state" theme, but at no time did it look to the implica- 
tions of the Accord. 



















Interhandel appealed to the United States Court of Appeals for the 
District of Columbia Circuit. This Court affirmed the dismissal below, stating 
that the documents in question were not privileged, that they were relevant to the 
case, and that rasre was no due process objection to requiring theis production 
prior to trial.~ The case did not here reach the Supreme Court. In 1957, 
Interhandel again was unsuccessful in an attempt to have the appeal court set aside 





1950, two weeks before Interhandel was to produce its documents, the Swiss 
Government constructively seized them in exercise of the "preventive police 
power.” Id. at 438, 439. The Swiss Government based its action on Article 
273 of the Swiss Penal Code (dealing with economic espionage), and Article 

47 of the Bark Law (dealing with banking secrecy). The Court subsequently 
adopted the findings of a Special Master to the effect that Interhandel had 
demonstrated good faith in its efforts to obtain the documents. Id. at 439. 
The Court concluded, however, that other evidence indicated that the docu- 
ments in question were vital to the disposition of the case, and that without 
them, Interhandel could not sustain its claim. Id. at 48. 














Id. at 438 and 440, At the second of these references, the Court also said 
that the Swiss Compensation Office was "somewhat analogous to the Office of 
Alien Property of the Department of Justice... ." 









For an interesting article dealing with the Swiss Banking Secrecy and Econ- 
omic Espionage laws, see Meyer, The Banking Secret and Economic Espionage ji 
Switzerland, 23 Geo. Wash. L. Rev. 284 (1954-1955) « 


Societé internationale, etc. v. McGranery, supra note 95, at 443. 











Sub nom. Société internationale pour participations Industrielles et com- 
merciales, S. A. v. Brownell, 225 F.2d 532 (D.C. Cir. 1955). Interhandel 
was giver six additional months from the date of this decision in which to 
produce the documents so that there could be a trial on the merits. 








Société internationale pour participations industrielles et commerciales, 


S. A. v. Brownell, cert. denied, 350 U.S. 937 (1956), petition for rehearing 
denied, 350 U.S. 976 (1 956). 
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the decision of the lower court.195 However, this time the Supreme Court granted 
certiorari and in June 1958 decided that although Interhandel did have "control" 
of the documents in Re sense contemplated by the United States federal courts 
rules of procedure ,+ ? the District Court had erred in dismissing Interhandel's 
claim. The Supreme Court remanded the cases to the District, ggurt, specifically 
making no instructions as to how the case should be decided. 


In none of the litigation before the courts above did the finality of the 
decision of the machinery established by the Accord appear to be relevant. As 
appellate courts in the United States do not normally raise issues not raised in 
the lower court, the absence of this element in the court of first instance par. 
tially explains its absence later. Nevertheless, it is submitted that at some 
time during the process, the issue should have been considered. 


An interesting parallel to the Interhandel litigation was the case of a 
wholly-owned Belgian subsidiary of a Swiss corporation, whose property was seized 
in Belgium te the grounds that in reality the Swiss corporation was German- 
controlled.+99 The Belgian Cour de Cassation affirmed the decision of the 
sequestration authority (similar to the Office of the Alien Property Custodian) 
deciding that it was not bound to respect the opinion of the Swiss Compensation 
Office to the effect that 80% of the Swiss parent corporation was Swiss-owned. The 
Court sata that it was not bound by the Paris (Inter-Allied) Reparations Agreement 
of 1946 nor by the Swiss-Allied Accord of 1946, reasoning that the agreements 
did not bind the Allied powers with respect to property located within their terri- 
torial boundaries. Here a municipal court has decided to go its own way; but at 
least it has not utterly disregarded the existence of international agreements 
which would appear to be pertinent. 


Evaluation 


In fine, the Swiss-Allied Accord and the subsequent Interhandel litiga- 
tion provide examples first, of seemingly municipal review which turns out to be 


105. Société internationale pour participations industrielles et commerciales, S, 
A. v. Brownell, 243 F.2d 254 (D.C. Cir. 1957). 


106. Societe internationale pour participations industrielles et commerciales, S. 
A. v. Brownell, cert. granted, 355 U.S. 812 (1957). 


107. Fed. R. Civ. P. 34. 


108. Sub nom. Société internationale pour participations industrielles et com- 
merciales, S. A. v. Rogers, 357 U.S. 197 (1958). 


109. Societé anonyme établissements Aéroxon v. figek s des Séquestres, Cour de 
1954 


Cassation de la Belgique, Sept. 17, 1953, Pariscrisie belge 1 (Bel.). 
The Belgian Government contended that the former German owners of the Swiss 
parent corporation had transferred their shares to Swiss nationals in 1939, 
but had retained control over them. 


See note 77 supra. 


Swiss-Allied Accord, supra note 75. Since Belgium had not been a signatory 
of this agreement, its attitude in this regard appears justified. 













false, then of municipal disregard. It should be noted that the American courts 
desired to try the issue of Interhandel's true ownership de novo, regardless of 
what had transpired in the machinery created by the Accord. The result was that 
this particular case was never heard on its merits by a municipal court of the 

United States. But had the examination of the situation been held, as ostensibly 
jit would have been had the necessary documents been presented, then definitely 

this would have been municipal review of a decision of an international tribunal. 













V. MUNICIPAL REVIEW - RECENT 


Background of the German Dollar Bond claims 






















The final illustrative situation to be analyzed is that presented by a 
ease concerning pre-World War II German Dollar Bonds. The background of the liti- 
gation is as follows: 






During the 1920's, German private enterprise (as well as the German 
Government) floated loans on foreign markets, many of these loans being obtained 
through bonds payable on expiration in the currency of the foreign investor. It 
is estimated that approximate}y 700 million dollars worth of Dollar Bonds were 
issued to American investors. 





With the stock market failures and the general credit contraction at the 
turn of the decade, Germany's financial plight became acute, for it had the burden 
of paying off its bonded indebtedness as well as making the war reparations payments 
arising from World War I. In 1933 the Hitler Tppane created the Conversion Office 
for German Foreign Debts (the Konversionskasse) and began to reacquire a large 
number of the outstanding bonds issued by private German interests, ta advantage 
of the depreciated prices of the bonds caused by their being in default. During 
the mid-1930's, gpert half the issue, or 350 million dollars, was thus reacquired 
at reduced rates. For various reasons, the reacquired bonds were not presented 
to the trustees and paying agents for cancellation, but were placed in the vaults 

of a few banks in Berlin, and remained there during World War II. 


Troops of the Soviet Union entered Berlin in May 1945 apd took charge of 
the bank buildings, including the bonds which were still there.l© The potential 








112. Establishment of German Bond Board, 29 Dep't State Bull. 599 (1953). 
113. 








Board for the Validation of German Bonds in the United States, Decision No. 
4, Opinion No. 4, March 26, 1956. The Konversionskasse functioned as 

follows: German debtors were to pay the amounts due foreign creditors into 
the Konversionskasse, in Reich marks, and were to be released thereby. The 


Konversionskasse then negotiated with the foreign bondholders to byy back 
the bonds (including the Dollar Bonds) at reduced prices. 


Agreement for Validation of German Dollar Bonds, 28 Dep't State Bull. 376 
(1953). 


115. 29 Dep't State Bull. op. cit. supra note 112. Nearly all the bonds were 
bearer bonds. 








1l4, 


116, Some reports refer to the Soviet action as "looting." Whether such a term 
is appropriate or not, the fact remains that the bonds were in the vaults 
when the Soviet troops arrived, and subsequently disappeared, only to re- 

appear in the hands of persons demanding payment on the already-retired 
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threat in the existence and circulation of the bonds is evident, for although the 
bonds in question had been repurchased by the issuers, the certificates were uncan. 
celled and thus payable upon demand by the bearer.++7 In the words of the later 
created Validation Board: 


If looted securities in the face amount of $350,000,000. were to par- 
ticipate in the benefits of a German debt settlement along with the 
$250,000,000. in face amount of legitimately outstanding bonds it was 
quite obvious that the ultimate terms of payment would be substantially 
poorer than, if the settlement was limited to the legitimately outstand- 
ing bonds. 


With the initial pest-war revival of Germany underway, it became necessary 
to make a settlement with Germany for the pre-war debts yet unpaid. In March 195], 
in correspondence with the three Allied High Commissioners in Germany, the Govern- 
ment of the Federal Republic confirmed its responsibility to repay the prewar 
external debt of the Reich. In May, a Tripartite Commission on German Debts was:: 
established which held conferences in the summer of 1951 and made provisions for 
a Conference on German External Debts to be held in London the following year. 
This London Conference, with representatives of twenty-two creditor countries par- 
ticipating, was held from February through August 1952, the interests of the Ameri- 
can bondholders being represented by an independent and ‘private "United States 
Committee for German Corporate Dollar Bonds!/©9 the text of the Communiqué of the 
London Canference on German External Debts included the following provision: 


Validat 

(F) The Federal Government undertakes to do all in its power in order 
to establish, on the basis of the German validation law passed by its 
Parliament and about to be enacted, an appropriate procedure for the 
validation of German foreign currency bonds, which procedure shall be 
effective in the several creditor countries. ... 


Payment on bonds or coupons which require validation under the 
German validation procedure shall not be made until_ such bonds or 
coupons shall have been validated pursuant thereto 141 


Thus, the legitimate holders of the bonds in question now had a guarantee of payment 
by the Government of Germany. 





bonds. For an interesting account of the taking, see Board for the Valida- 
tion, supra note 113, at 3, 13, and 21. 


117. The German Bond market had been brought to a standstill in December 1941 by 
a request from the SEC to the securities exchanges. As late as September 
1952 the Bonds were still not being traded in the United States exchanges 


because the SEC wanted the validation procedure to go into operation before 
trading resumed. M.Y. Times, Sept. 10, 1952, p. 41, col. 6. 


118. Board for the Validation, supra note 113, at 4. 


119. semen on Settlement ‘of German External Debts, 24 Dep't State Bull. 
901 (1951). 


120. JU Committee for Cc s, 26 Dep't State Bull. 461 


Debts, 27 Dep't State 
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Less than three weeks later, the German legislation mentioned in the 
above text, became law, and was known as the Law for the Validation of German 
foreign Currency Bonds (hereinafter called the "Validation Law").1¢2 It provided 
for an inspection process by which the valid bonds would be separated from the in- 
valid ones. The Validation Law (domestic German legislation) further provided 
that should an applicant's bonds be refused validation by the — ee agency, 
the following remedies would be available to him: 


Reconsideration by the validation agency on the basis of newly dis- 
covered evidence. 


Review by a German municipal court. 


Application to a municipal court of the "Country of Offering" (in 
this case, the United States) for "a decision of the issue whether 
the requirements under this Law for validation by the... 
lvalidation agency/ . . . have been met." 


Arbitration proceedings by agreement. 


Arbitration proceedings before boards created by the Government 
of Germany, and that of the "Country of Offering." 


Registration with the "Examining Agency" for validation on grounds 
that the bond was lawfully acquired. 


It is evident that the decision of the validating agency was not intended 
to be final. More important still, for purposes of this study, two of the remdédies 
provided were review in a domestic court. Thus far in the analysis, however, the 
procedure and remedies lay merely within domestic German law and cannot be said to 
have taken on an international character, at least insofar as access to the 


American courts is concerned, 


The. domestic character of the above provisions changed, however, in 1953, 
with the signing of two agreements between Germany and the United States. The 
first of these was an executive agreement signed at Bonn on February 27, 1953, +28 


which contained two important provisions: 


1. It created the Validation Board (envisaged by the Validation Law?@4), 
consisting of a member appointed by Germany (German), a member 
appointed by the United States (no nationality specified), and a 


22. Law of Aug. 25, 1952, [19527 1 Bundesgesetzblatt 553 (Ger. Fed. Rep.). For 
an English translation, see T.I.A.S. No. 2793. 


123, Agreement on Validation of Dollar Bonds of German Issue, Feb. 27, 1953 [1953] 
1U.S.T. & O.L.A. 797, T.Il.A.S. No. 2793. This Agreement, which dealt 
specifically with the validation of the Dollar Bonds, should be differentia- 
ted from the London Agreement on German External Debts, signed the same day, 
which dealt with the entire field of German external debts. 


Validation Law, supra note 121, Article 9 (5). This Article provided that 
by agreement between Germany and the "Country of Offering" (here the United 
States), an agency could be created to carry.aut the validating procedures 
in lieu of the "Foreign Representative" originally envisaged in Article 8. 
See note 139 infra. 
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third member (American) who would serve ap, ghairman and who would 
be chosen by the two governments jointly. 


2. It incorporated (and had attached therewith) both the Validation 
Law and the Second Implementing Ordinance, with the included 
remedies and procedures. 


The second agreement was the trgaty between Germany and the United 
States, signed at Bonn on April 1, 1953. 27 Pertinent provisions were the 
following: 


1. Germany agreed not to amend, modify, or repeal the Validation 
Law.“ 


2. Both states agreed that the members of the Validation Board created 
by the Executive Agreement of February 27, 1953, were: 


authorized and bound to waive all immunity from courts 
in the United States in proceedings brought to determine 
whether the requirements for validation of bonds under 
the Validation Law have been met.129 


With these two agreements, the validation procedures and the remedies for 
fhe unsuccessful bondholder-applicant became international in character. The Val- 
idation Board, created by international agreement, was an international agency; and 
the review in an American court was to be municipal. 


The Abrey case 


With the above framework in mind, we now turn to the case in which the 
potentialities of the system were made apparent. The Validation Board was est- 
ablished in New Tork city and began the process of determining the validity of 
applicants' bonds. On March 26, 1956, the Validation Board determined that the 
bonds presented by one Richard H. Abrey were among those taken by the Soviet troops 





125. Agreement on Validation of Dollar Bonds, supra note 123, Section 2. 


126. Second Implementing Ordinance under the Validation Law for German Foreign 
Currency Bonds (United States of America) of March 7, 1953, [19537 Bunde- 
sanzeiger No. 50 of March 13, 1953. For an English translation, see T.I.A.S. 
No. 2793. This Second Implementing Ordinance, passed two weeks after the 
Executive Agreement signed at Bonn, was German municipal legislation designed 
to apply the German Validation Law to the specific circumstances surrounding 
American bondholders. It constituted an integral part of the remedy scheme 
developed by the municipal law ~ treaty system here presented. 


127. Treaty with Germany on Certain Matters arising from the Validation of German 
Dollar Bonds, April 1, 1953 /1953/ 1 U.S.T. & 0.I.A. 885, T.I.A.S. No. 2794 
(effective Sept. 16, 1953). . 

128. Treaty with Germany, supra note 127, Article I. 


129. Treaty with Germany, supra note 127, Article III. 


130. ‘There were several methods by which applicants could attempt to prove the 
validity of their bonds. For example, they could show that they had "law- 
fully acquired" the bonds by producing evidence as to the claim of title, 
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from the vaul of tne Reichsbank in May 1945, and were therefore invalid. 131 cConse- 
quently Abrey made use of his right to have the degision of the Validation Board 
reviewed by & domestic court in the United States. 7" He brought an action in the 
United States Distxri2 Gout for the Southern District of New York, seeking to. have 
the issue of the validity of his Detie datenained by a full jury trial. 


















The cefendants (vhe members of tne Validation Board, and the successors 
to the bondi g German egueeras) asserted traat the decision of the Validation 
Board was 725 2 and Shay the Valication Law - Treaty combination provided only 
that the mumicipa. cours could review a pro >3sedings before the Validation Board. 
The Cour, om Mand, imterpreted its task as more than a mere determination 
of whether tue Validation Board's decision had been Pypported by the evidence, stat- 
ing that the main issue was the ssope of its review. 







che yt 







The Cours further reasoned that since the other remedies available to an 
wasatisfied applicant’? wowld be de nove hearings on the evidence, a complete re- 6 
hearing by this American Court, even with new =ridence admitted, would be correct 13 
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place of asquisition, and other requirements of Article 38 of the Validation 
Law. Most Amevican applicants sought validation under Article 3 (2) of the 
Validation Lew, which provided that bonds held "outside Germany" on January 
L, 1945, world be comsidered valid thereby. 






















i131. Board for tne Validation, supra note 113. On the evidence, the decision of 
the Valiaation Board appears correct. Aoxey claimed that he had purchased the 
bonds (face value $245,000) in good faith in Warsaw in June 1940, and subse- 
quent.y arserad She United States at San Frencisco on a Honduran diplomatic 
passpowt, ceimying trae bonds with him. However, evidence before the Board 
showed “has his satety deposit box (in which the bonds were supposed to have 
been Located for wo years) was physicelizr too small to contain the bonds; 
that Abrey hed not declared the bonds as required by the Immigration Service; 
that two of his witnesses might. have commited perjury (his wife, and the 
ponswl, General of Honduras). There was documentary y.prook that the bonds had 
been in Beri2.a . May &, 1945. Ii is interesting to note that both the 
Abrey claim end eer of the La Abra Silver Mining Company were of dubious 

veraci 
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132. Validation Law, supra, note 122, Article 29 (2) provided: "In respect of a 
decision deaying validation, ha ee an has a the legal remedies 
specified ix. this Law (Articles 30, 31, 33 to 35); if more than one is 
available he may elect." 





33. Abrey v. Reusch, 153 F. Supp. 337 (S.D.N.Y. 1957). 







3 Ie a 
Id. at 345-246, 


135. For these other remedies, see page. 69 supra. 












136. The Court said: "There is no reason of policy, logic, or language which war- 
view that the proceedings in a court of the United States should be 

stantially narrower in scope than the proceedings in a German court or be- 
fore an aroitration board. These three proceedings are made_coordinate and 
alternative Legel remedies (Article 29). [Footnote omitted,/ They should be 
so interpreted by this Court." Abrey v. Reusch, supra note 133, at 347. 
Article 29 of the Validation Law referred to legal remedies. See note 132 
supra. 

Abrey's demand for a jury trial was denied on the grounds that his right 
arose from a Srzeaty rather than from the common law, and therefore was not 








In a footnote the Court indicated its opinion that on $8 basis of the evidence, 
the decision of the Validation Board..had been correct. Following the decision 
of the Pagitrict Court, there was no appeal to a higher court in the United 
States. 


Evaluation 


Whereas the post-World War II situatims presented heretofore in this study 
have been shown to fall short of municipal court review of the decision of an inter. 
national tribunal, it is submitted that in the Abrey case there was municipal review, 


The Validation Board was an international tribunal. In its origin, pur. 
pose, competence, and actual operation, it was not domestic and did not represent 
an organ of either the German or the American government. 


The federal court was municipal in all respects. Even though it had been 
assigned its functions by a treaty, the Court used domestic law in determining the 
outcome of this case. The Court did not pretend to act as an international tri- 
bunal; nor did either the Validation Law or the Treaty purport to make it such for 
the purposes of review of the decision of the Validation Board. 


This was review. The Court took evidence, weighted it against the con- 
tentions of the parties, and concluded that the Validation Board had correctly de- 
cided the case. The Court scrutinized its own competence under the Treaty and 
‘ Validation Law, explaining at great length its own interpretation of its position. 
In effect, the Court's opinion is quite informative as to the development of this 
municipal remedy embodied in a treaty. 


under the protection of the United States Constitution, Amendment VII, or of 
the Federal Rules of Civil Procedure, Rule 38 (a). 


137. Abrey v. Reusch, supra note 133 at 349 n. 5. 


138. The validation scheme proved itself to be an effective method of handling the 
problem caused by the circulation of the irregular bonds. By September 2, 
1958, it had validated $142,615,300 of.bonds, having denied validation of 
$828,000. Validation Board for German Dollar Bonds, Fifth Annual Report, 


Sept. 1, 1957 - Sept. 2, 1958, 8, 14, (1958). 


The Validation Law (Article 8) had originally provided for a "Foreign 
Representative" to carry out the validation procedure. He was to be 
under the administrative supervision of the German Federal Minister of 
Finance in conjunction with the Minister of Foreign Affairs. Thus it is 
suggested that this individual would have been somewhat municipal in 
nature. But the creation of the Validation Board through the Second 
Implementing Ordinance, and the description of its duties, removed any 
doubt as to the international character of the validing mechanism, 









VI. CONCLUSION 



















From the Sorezgoing it should be evident that the de gions of inter- 
national triounals are not inviolable, eitner in their nature or in the treat- 
ment they receive from the courts of at least one state. In addition to the 
accepted reasons for reviewing the decision (exces de pouvoir, unconscionable 
decision, o% in some cases, newly discovered facts), municipal courts have added 
their own reasons for which they consider a decision subject to their review. 








In conclading this study, several factors are to be considered. First, 
a treaty provision for a procedural remedy (mmicipal review) should be distin- 
guished from a treaty provision creating a substantive right. This distinction 


need not be critical; but from the standpoint of the jurist it need be recognized. 





Second, in the two situations where there was in fact municipal court 


review of the decision of an international tribunal (La Abra and Ab the role of 
the state of which the claimant was not a national should be noted. In the former, 


Mexico prevailed upor the conscience of the United States to review the decision; 
in the latter, Gexuany enacted « domestic statute (the Validation Law) providing 
for municipal review. This suggests that these states provided for review as 
interested or contracting parties, but not as party litigants. This is in line 
with the doctrinally accepted possibility of review by “the consent of the contest- 
ing sovereigns, '-“- 













Third, imp.ementing domestic legislation by the state whose municipal 
court will handle the review would appear to be necessary only when a new tribunal 
need be established, o.° when the competence of an existing tribunal need be en- 
larged. Otherwise, the Local. courts would merely be applying treaty law. 











Fourth, how broadly should the term "review" be employed? For the pur- 
poses of providing domestic review, it is suggested that the language of the 
court in the Abrey case pxovides a workable standard: 







The Vellidation Law uses the word, *review" in the literal and 
generic sense of a "second heaving, "142 That word is to be treated 
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140, "There is nothing inherent in the nature of arbitrel awards to render them 
final. beyond the possibility of appeal." 2 Oppenheim (Lauterpacht), 
, ee ae R 
International. Law 29 (7th ed. 1952). 



















See note 3 supza and accompanying text. When a state, by municipal legisla- 
tion, provides for review in the mmicipal courts of another state, the 
provisicn mist be embodied in an international agreement to have binding 
force. 


142. This is inaccurate. Although the word "review" is used elsewhere in the 
Validation Law, it appears neither in Section 33 (dealing with a right of 
access to the courts of the "Country of Offering"), nor in the corresponding 
Article ITT of the Benn Treaty of April 1, 1953. The language used was: 
proceedings brought te determine "whether the requirements for validation 
ee » have been met." 

However, in discussing the Section 33 remedy, Section 7 of the Executive 
Agreement of February 27, 1953, refers to "any decision reviewing a decision 
of the Validation Board . .." ("die zur Nachprufung von Entscheidungen der 
Bereinigungsstelle erlassenen Entscheidungen ..."). This would indicate 
that both Germany and the United States regarded the remedy in the United 
States courts as review. The Court's interpretation, therefore, is meaning- 
fui, if not wholly accurate. 
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as a broad juridical term and not as a word of art peculiar to American 

administrative law. The Validation Law, unlike the Treaty, was intended 
for use by the nationals of a number of different countries, not only of 
the United States. The Validation Law promulgated by the German Govern- 
ment, was designed for use in diverse legal systems. It was not enacted 
with the particular aspects of American administrative law in mind. Nor 
was it intended for use exclusively in the courts of the United States. 

Necessarily flexible language was employed. The word "review," as used 

in the Validation Ley must, therefore, be given a cosmopolitan and not 

an endemic meaning.+ 3 


Finally, a word on the advantages and disadvantages of municipal review 
of the decisions of international tribunals. One writer has suggested that the 
existence of the possibility, pf review would tend to make parties more careful in 
their choice of arbitrator. This might be a possible effect; but it seems more 
likely that a review provisiom would weaken the authority of the international 
tribunal, an undesirable result. The most striking defect brought about by 
appellate jurisdiction is stated by Hudson: 


The usual compromis provides that a decision of the tribunal shall be 
final... . As a general rule the States which are parties to dis- 
putes desire an end of their controversies, and any general — of 
appeals might defeat that desire by prolonging litigation.14 


Certainly review will lengthen the over-all time in which a claimant will 
either recover an award or meet final rejection of his claim. If review were to be 
provided in a municipal court, however, this delay might well be lessened. Judging 
from the Abrey litigation, if states felt that a review provision were necessary, 
they would not be ill-advised to delegate the appellate function to a municipal 
court. 





143. Abrey v. Reusch, supra note 133 at 348. 


144, Garner, Appeal in the Case of Alleged Invalid Arbitral Awards, 26 Am. J. 
Int'l L. 126, 132 (1932). 


145. Hudson, International Tribunals 82 (1944). 








EDITORIAL COMMENT 
A RENASCENT BULLETIN 


The Harvard International Law Club Bulletin was first published in 1959. 
After four issues had been produced, publication lapsed in 1960, owing to adminis- 
trative difficulties. The renascence of the Bulletin will be on a permanent and 
more ambitious basis, and therefore some declaration of policy seems appropriate. 


The Bulletin is the journal of the Harvard International Law Club, an 
organization of almost three hundred student members. It is edited by students, 
and will be devoted mainly to the publication of work submitted by students to the 
Faculty of the Harvard Law School. Despite the existence of numerous learned in- 
ternational legal periodicals, many student papers of distinction never find a 
public forum, but remain buried in university libraries. The Bulletin will there- 
fore aim to publish those papers which are considered to make an effective contri- 
bution to legal research, and to be of interest and value to students and scholars 
of international law. It is hoped thereby to give them the widest possible 
circulation. 


The Editors will adopt a broad definition of international law, and will 
not confine their attention only to research papers. Future issues of the Bulletin 
will include case-notes, book reviews, reports of student moot courts, and informa- 
tion about alumi. Nor will the Editors restrict themselves to Harvard Law School 
students. They welcome contributions, suggestions, or correspondence from any 
reader. 


If the success of the Harvard International Law Club during the last 
four years is any indication, there is greater and greater interest among students 
in the development of international law. It is time for this interest to be 
expressed in print. 


The Editors. 


INTERNATIONAL LAW IN A WORLD OF CHANGE 


A brief wrangle in the United Nations Sixth (Legal) Committee gave 
Harvard Law School students the opportunity to hear a discourse by Professor 
Grigory I. Tunkin on the Soviet conception of international law. During a Com- 
mittee debate, the United States representative had questioned whether the Soviet 
Union had made an outstanding contribution to scholarship in international law, 
and the Soviet representative had retorted that Americans. could not be egnversant 
ith Soviet legal literature, because they "have no time to read books."~ As a 
result, Soviet representatives were invited by the United States delegate to visit 
the Harvard Law School, of which he is an alumnus, where more than 300 students 
concentrated on international legal problems and made "a painstaking and dedicated 
attempt" to understand the various legal systems of the contemporary world. 





1. Francis T.P. Plimpton, U.N. Gen. Ass. 16th Sess. 6th Comm. 8th mtg. Press 
Release GA/L/922 October 12, 1961. 





2. Platon D. Morozov, U.N. Gen. Ass. 16th Sess. 6th Comm. 8th mtg. Press 
Release GA/L/922 October 12, 1961. 
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Professor Tunkin, 4 distinguished scholar of Moscow University, and Chief of the 
Legal Department of the Soviet Foreign Ministry for almost a decade, accepted the 
invitation, and addressed 6 large class at the School on Friday, November 17th, 


In his comments Professor Tunkin reiterated views expressed in several 
previous works,? and raised questions, that have been the subject of many commentar. 
ies by Western international lawyers.” Professor Tunkin said a theory popular in 
the Western world is that international law developed in Europe in a homogeneous 
way. A community of interests, a Christian tradition, a common culture and shared 
ideology, had made this development possible, and with the supremacy of Europe over 
dher parts of the world this classic international law had extended beyond the con. 
fines of Europe. If this view was correct, then in today's context, where there is 
no homogeneity among the nations forming the world community, the very basis of 
international law is gone. While accepting that there is something common to all 
nations today, Professor Tunkin questioned whether this community of interests was 
the real basis of the social phenomena which constitute law. In his view law did 
not emanate from a comminity of interests nor did it proceed from a common ideology, 
The causation of law is the emergence of differences between social classes within 
society which must be regulated. Law in the juridical sense, Professor Tunkin 
stated in his lectures to the Hague Academy of International Law, "is a system of 
obligatory norms, which express the will of the ruling class of a State, or as in 
the case of international law, the coordinated wills of States, i.e. of the ruling 
classes of those States."/2 Thus the function of law is the regulation of divergent 
interests. The existence of a commnity of interests is irrelevant to the existence 
of law, even though it will be of crucial importance in permitting the ultimate 
formation of a society or commmity, whether of individuals or of nations. 


Professor Tunkin noted that with the creation of the socialist© system 
and the emergence of new nations in Africa and Asia it has become common for 
Western publicists’ to claim that international law is in danger of disintegrating 


3. Tunkin, Fundamentals of Contemporary International Law (1956); Socialist 
Internationalism and International Law, 51 New: Times 10-11 (1957); Co-Existence 
and International Law, 95 Recueil des Cours 5-78 (1958); Remarks on the 
Juridical Nature of Customary Norms of International Law, 49 Calif. L. Rev. 


419-30 (1961 


Smith, The Crisis in the Law of Nations (1947); Leibholz, Zur gegenwartige 
Lage des VOlkerrechts, 1 Archiv des Vélkerrechts (1948-49); Berman, The 
Challenge of Soviet Law, 62 Harv. L. Rev. 220-65, 449-66 (1948-49); Wilk, 
International Law and Global Ideological Conflict: Reflections on the 
Universality of International Law, 45 Am. J. Int'l L. 648-70 (1951); Kunz, 
The Nature of Customary International Law, 47 Am. J. Int'l L. 662-69 (1953); 
De Visscher, Theories et Réalitiés en Droit International Public (1953); Wright, 
International Law and Ideologies, 46 Am. J. Int'l L. Re (1954) ; Kelsen, 
The Communist Theory of Law (1955); Kunz, Pluralism of Legal and Value Systems 
and International law, 49 Am. J. Int'i L. 370-76 (1955); Kunz, The Changing 
Law of Nations, 5! Am. d. Int'l L. 77-83 (1957). 


Tunkin, Co-Existence and International Law, 95 Recueil des Cours 49 (1958). 


Following the pattern of Soviet writers and officials, the word "socialist" is 
used here as synonymeus with "commnist," in contradistinction to its usage 
by writers and officials of other countries. 


Tunkin, supra note 5 at 55-56. 
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into regional systems or of becoming very narrowly based. This is an erroneous 
view, ee resu.ts from the concept that law is based on a community of interests. 
As a result of this misconception one hears of such terms as "American International 
Law," and "European Intemational Law." In the socialist countries there is no 
conception of a socialist Spusecane law. Nevertheless, there are principles of 
a socialist nature which have normative value, and which are therefore binding on 
the members of the system, for example the principle of socialist internationalism 
and mutuel help. It must not be forgotten, however, that these peculiar regional 
principles are developed within the general framework of international law. It 
thus follows that the lack of homogeneity of Weltanschauung should not result in 
the des®: maceLor. of the universal. he ture of international law. General internation- 
al law is the sow regional norms are the linbs and body. 


Instead of a disintegration of international law, Professor Tunkin saw 
sts enlargemen*. and "democratization" as a current trend. He noted that there 
has been substantial progress within the vast forty years in the normative crea- 
Sion of intermetione. lew and the i toed Bion of new principles, many of which 
ssses. One example was 


had their origin in navional or regional norm-making proce 
* - nat -~ 
of non netge: sos son a5 an internetional norm, 


the development of tr. a cir 
Professor Tunkin stated that ore the Russian Revolution, international law 
elon under whi ch a State could wage war if it 
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recognized the pe ine iple aus 3g 
considered its rights lolate d. Even though this was the ultima ratio interna- 
tional law thus sanctioned tha zight of a State to use force in settling its dis- 
putes. Thus, the victor was always right, irrespective of.the cause of the war. 
If the aggressor State won the war it imposed its wiil on the defeated and inter- 
national law sanctioned what had been achieved by force. The Soviet Union after 
its in eeprene raised the question of the prohibition of aggressive war, which was 
en ay partially int soduced into the Covenant of the League of Nations, then 
developed by the 1928 Pact of Paris, and has now been consecrated by the United 
Nations. In contemporary international Law the principle of non-aggression has 
become an important international norm of universal validity. 


With zsegard to the effectiveness of international law, Professor Tunkin 
said the lack of adequate compulsion and acceptance tends to weaken effective con- 
trol by international law. He agreed that the machinery for the peaceful settle- 
ment of internetional disputes mist be protected and strengthened, but believes 
that it was unrealistic to hope that the acceptance by States of the compulsory 
jurisdiction of the International Court of Justice would solve the problem of the 
ineffectiveness of international law. en are many reasons why States refuse 
to accept the Cour:'s jurisdiction. Few cases are brought before the Court, often 
for reasons of national security. It is nec inaeer to understand realistically 
that international law regulates the relations of States and to try to seek its 
reception in national law. Professor Tunkin's answer for the effective enhance- 
went of international law was two-fold: First, there mst be codification - a 
clear statement of the norms of international law and acceptance of these norms 
by the States forming the international community. This is the task at present 
occupying the Sixth Committee of the United Nations and the International Law Com- 
Mission. Second, the forces influencing the progressive development of contem- 
porary international law are the forces of peace. These forces must be 
strengthened, and the stronger they become the more effectively will international 
law develop. 


It is impossible here to examine in detail the merits or demerits of 
Professor Tunkin's several assertions.® However, it cannot be denied that classic 


a me mn mr ET ice ee ee I a Sn nd ee 2 A TT A RT 


8. See authorities cited note 4 supra for differing views. 
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international law as it was known up to the first quarter of the twentieth century 
was based on values common te the Occidental world.9 Classic international law had it; 
economic base in capitalism, a free enterprise system in which there was a clear 
distinction between private ownership and State economic activity, and its ideologi-. 
cal base in a Judaean-Christian conception of society. But over the years there 
has been a widening of the base of classic international law through its acceptance 
by other value systems. For example, the acceptance of international law by Japan 
in its early intercourse with the Western world, due to its compatibility with 
certain Confucianist values prevalent in that country at the time. Nor can it be 
denied that the emergence of a Commnist society based on a pervasive State contro] 
of economic activity and a Marxist-Leninist ideological conception of life, coupled 
with the more recent emancipation of colonial territories with their own distinct 
value system and ideological conceptions, have had, and will continue to have, a 
profound impact on what is now called "contemporary" international law. Moreover, 
the enormous growth of international organizations which are today accepted as 
distinct subjects of international law, have also had their influence on the chang. 
ing international law. The new international law finds its basis not only on the 
premise that diverse religious, political and economic ideologies will co-exist in 
the world,1t but also on the fact that its regulatory reach must embrace certain 
international subjects that are not sovereign entities. 


If one recognizes the changes that have occurred in the sources and 
scope of international law, and if one accepts arguendo Professor Tunkin's thesis 
of the regulatory function of international law, it is still surely necessary that 
such regulation be based on common velues, whether they are held by the ruling 
class or by the body politic, and that, though international law must be dynamic 
and responsive to continual changes in human affairs, it must also contain norms 
which are both consistent and predictable. It seems probable, for example, that, 
whether the United States is governed by a management or a labor oligarchy, the 
fundamental elements of the American legal process will remain substantially un- 
impaired, even though they will of course be influenced by the particular values 
of the government in power. Similarly, in the existing socialist system, the fact 
that a Stalinist interpretation of Marxist-Leninist values was declared erroneous, 
after more than a generation of acceptance, does not destroy the concept on which 
legal regulation in the Soviet Union has hitherto been based. Some common agree- 
ment on basic concepts is thus indispensable to a municipal legal system as it is 
to any workable international legal system. As Wilk puts it: 


It is the task of the lawmaking process to work out and lay down such 
agreement, which goes to the contents of the law and not to its validity. 
But there needs to be, at any rate, mitual understanding as to what are 
the values involved; if not values actually agreed and decided upon, then 
values on which there can be meaningful argygent as to whether they have 
been or whether they should be adopted. .. é 


In a world plagued with a pzofound ideological conflict, a world of 


Kunz, The Changing Law of Nations, 51 Am. J. Int'l L. 78 (1957). 


Ohira, 4 Annals of the Hitotsubashi Academy 55-66 (1953). 
Wright, International Law and Ideologies, 48 Am. J. Int'l L. 625 (1954). 


Wilk, ternational Law and Global Ideological Conflict: Reflections on the 
Universality of International Law, 45 Am. J. Int'l L. 657-8 (1951). 
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turbulent change, always faced with the possibility of total war,+3 the challenge 
of international law is to discover the common values and standards embracing the 
whole international comminity ef independent sovereign States, to articulate and 
codify laws basec on these zommon, or at least congruent, standards, and to stream- 
line and str rengthen the mac hinery for their enforcement. The holocaust of world 
war once led ano%ner Soviet publicist to assert that there could not be an inter- 
national iaw acceptable at once to the wicked and to the humanitarian.+ _ The task 
of the international lawyer is, if anything, even more urgent today, when a 
terrible cloud ove ee the world. Somehow a system of effective regulation 
must be created, whereby those who accept international legal norms will be en- 
couraged, and those who do not will be persuaded, assisted, or compelled to obey 
them. Therefore, whatever their doctrinal disagreements, all students of inter- 
national law will share the final conclusion of Professor Tunkin, that all nations 
mist be bound by an effective system of general international law. 


George 0. Lamptey 


ET RE a 


Quincy Wright somberilLy warns of the totality of an ideological war: "The com- 
petition of ideciogies has been a cause of progress, but it has also been a 
cause of wa and has tended to produce the most savage and total wars of 
history. When war is a customary reaction to vindicate custom or law, its 
methods are also limited by custom and law, preventing excesses. When war 

is used as an instrument of oaidaer or of economic advantage, it tends not to 
be used when the costs promise greatly to exceed any possible gains, and to 

be stopped before it becomes excessively destructive to both belligerents. 
When, howeve., war is used by each side to preserve or expand the ideology 
which it deems to be "right," it can proceed to the total annihilation of both 
sides. Oniy ideological war can become total war." Wright, op. cit. supra 
note 11 at 618.19. 


"In the final analysis it mst be admitted that there is not and cannot be 
such a code of international law as would be equally acceptable to the canni- 
bal and his victim, to the aggressor and the lover of freedom, to the 'master 
race’ end its votential 'slaves,' to the champions of the sanctity of 

treaties and to those who would treat pacts as 'scraps of paper,' to the 
advocates of humanising and abolishing war and to the proponents of totalitar- 
ian war, to those who 'value every tear of a child,' to quote Dostoyevsky, 

and to those who try to build a third or any other empire on a foundation 

of women's corpses and children's skulls." Korovin, The Second World War 

and International Law, 40 Am. J. Int'l] L. 742-43 (19 





NOTES AND COMMENTS 


INTERNATIONAL PROTECTION OF HUMAN RIGHTS IN THE CRIMINAL LAW: 
THE ASIAN EXPERIENCE 


Professor Norval Morzis, Dean of the University of Adelaide Law School in 
Australia, and now visiting professor at the Harvard Law School, discussed with 
members of the International Law Club recently Southeast Asian efforts towards the 
international protection of human rights in the criminal law area. 


According to Dean Morris a specific effort through international confer. 
ences drawing together more than twenty countries, and aimed at pooling experiences 
in the various countries of techniques used in protecting human rights through 
criminal law, has produced a surprising example of international collaboration in 
this important field. Conferences have been held in the Philippines, Japan, and 
New Zealand, and somewhat to his surprise he has found a great deal of good came 
out of these conferences. 


The positive results achieved by these meetings are threefold: they lend 
strength to men of good will involved in law enforcement in the various countries; 
they serve to clarify what has been done and what should be done in this area; and 
due to the great interest the opposition press in each country takes in the con- 
ference proceedings violations are exposed and pinpointed. Thus, in general, the 
conferences "coerce towards virtue." 


There has been progress made in four specific problems discussed at past 
meetings: (1) The problem of detention without trial is a widespread one in this 
part of the world. The conferences have proposed the establishment of administra- 
tive tribunals to inquire into any such detention. (2) The abuse of power by the 
police is basic in an area where citizens are to a very large degree uninformed 
about their civil rights. Techniques by which the private citizen has easy access 
to Police Disciplinary Boards willing and able to control abuse of power by the 
police are being developed and are proving effective. (3) The balance between 
freedom of the press and a fair trial is a significant issue. In most cases, the 
offender is protected from the interference of publicity with his trial, but the 
victim, particularly in sexual offence cases, is not adequately protected. The 
prohibition of publicity from committal proceedings, and the withdrawal of names 
of victims from reports are two solutions proposed. (4) Determining the proper 
sanctions for crime is a problem. Physical cruelty is still frequently utilized 
in the area and this must be completely abolished in consonance with the Universal 
Declaration of Human Rights. There has been an enumeration of alternative methods 
of punishment by the conferences. Though a modest effort this conference method 
is proving to be an "efficient technique of international protection of individual 
human rights, where lawyers must develop means that cut across national boundaries 
to protect the rights of man." 


Juan Garcia-Passalacqua 


A PASSION FOR THE FUTURE 


The International Law Club was privileged, on November 9, 1961, to hear 
H. E. Dr. Alberto Franco Nogueira, Minister for Foreign Affairs of Portugal, ex- 
press rare views on Portugal and Colonialism. 
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Dr. He yueiza ocegan by stressing the difficulty of defining the term 
"colony." The ! interaatss snally ac cep ted” definition contained three elements: 
(a) pn oN separation, (o>) distinct race and culture, and (c) differences 
in economic and sociat develo; opment. This definition, he said, should be rejected, 
however, since, if one interpreted it literally, Hawaii, Alaska, or West Pakistan 
could be called colcniies. 








Nevertheless, despite these objections, the international community had 
accepted the defirtvLon cut of political expediency. The principles of the Atlantic 
Charter, Wnich werze intended to apply only to peoples subjugated by the Axis 
Powers, had ames exploited by the Soviet Union in the call for the liberation of 
Asia and Africa, and *he Western nations had taken the easy course of acquiescence. 
In a world divided into competing blocks, each bidding for the new nations, the 
pace of libesatior. had quickened, and a "political auction," led by the United 
Kingdom, had ensuec, The trend had been aggravated by the United Nations, whose 
parliamentary system, invol vin, g power politics, propaganda, publicity, and 


majority rule ’ ned 2a" ved Gouble sbandaa: ds, =“ emism, and disregard for the U.N. 
v “ o 

Charter. The Westezn nations hed: made repeate neessions under such pressure; 
the "winds of changs!! had blown ony in one dir ee 


However, there was no necessary reason why Portugal should adopt the 
same policy as that of Westexn Europe. Por tugal rejec ced the white racialism of 
the Union of South Afwica, and the black racialism of Ghana, Guinea, Nigeria, and 
Liberia, for such policies were unjustifiable morally, religiously, and politi- 
cally. Portuguese policy was miltiracial, whether in Brazil, the Cape Verde 
Islands, Goa, Angols, or Mozambique. Unlike the mercenary and mechanical aid of 
the United Nations, which might be regarded as a new kind of colonialism, Portugal 
did not seek to ‘umlanst any form of civilization elsewhere. Instead she sought 
the "sociological evolution" of the Portu uguese territories towards a truly mlti- 
racial society, and this wovld take time. Tediegetades was thus irrelevant and 
impossible for these tervitories, since “it would destroy their multiracial 
structure. Po:tugal's solution was sociological rather than merely political. 


ry e* 






ye. wogueds ‘a then emmierated economic and social improvements which had 
been made in those parts of Portugal which are in Africa. During the subsequent 
lively question.% com he explained that the reasons why the opposition candidates 
had been banned in recent elections in Mozambique had nothing to do with 
sociological evovitior. When asked why, if Portuguese policy had been so success- 
ful, thousands of Africans had recently been killed in Northern Angola, Dr. 
Nogueira replied that newspaper estimates of the numbers killed were so exagge- 
rated that they sometimes exceeded the entire population of the territory. He 
parried an enquiry ab out the tiny number of Africans who had been admitted to 
"assimilado" status after centuries of Portuguese rule, by stating that 
‘assimilado" classification had recently been abolished. 


Dr. Nogueiva was described by his Consul-General in Boston as a man 
"with a passion for the future." The Consul-General is a noted Portuguese poet. 





Anthony Lester 












PROSPECTS FOR DEVELOPMENT OF INTERNATIONAL LAW WITHIN 
THE UNITED NATIONS 


"Prospects for dcevelopment of international law within the United 
Nations," was the subject of a recent panel discussion held by the International 
Law Club. Three eminent international lawyers, all representatives of their 
countries in the United Nations 6th (Legal) Committee, participated as panelists, 


Dr. Jorge Castenada of Mexico described three changes that have occurred 
in international affairs which will influence the development of international lay; 
(a) Many more nations are participating in the community regulated by interna- 
tional law. (b) The creation of law is no longer a task of Western nations alone, 
but of the entire world community. (c) The society of nations has changed from 
a homogeneous one of like-minded states to a new diverse society containing both 
highly developed and less developed countries. 

The relative luil that follows great world convulsions such as wars 
should be used to approach the problem of laying down a workable international 
law. The problem is to consider new social tendencies and channel them into a 
legal framework. Dr. Castenada called attention to the irresistable and sometimes 
uncontrollable force of nationalism that has brought about the independence of 
colonial peoples, and pointed out thet the old colonial laws were no longer adequate 
for these countries. In concluding he stressed that the law must stay abreast of 
change in the modern world and that it was the task of the jurist not merely to 
walk in the wake of the statesman; both should "walk side by side and assist each 
other." 


Dr. Vratislav Pechota of Czechoslovakia followed with some comments on 
the United Nations. "The creation of the United Nations was one of the highlights 
of world history," he asserted and distinguished it from the League of Nations by 
referring to its "progressive Charter” in contradistinction to the old world organ- 
ization that was set on maintaining the status quo. The recognition of inter- 
national pluralism was an important improvement contained in the United Nations 
Charter. The United Nations is faced with the delicate problem of maintaining the 
balance between a system of national authority and a system of international co- 
operation. He also spoke of the necessity in the United Nations of recognizing 
absolute equality between nations as a necessary prerequisite for achieving 
peaceful co-existence. 


International law, Dr. Pechota pointed out, is not an end in itself, 
but should serve as an apparatus for solving disputes by the creation and applica- 
tion of rules which will command respect and by adjudication of the International 
Court of Justice. Although the United Nations had stimulated the creation of many 
existing multi-lateral conventions, this was not the limit of its potential, 
though the United Nations was hindered at present because of certain political 
differences. In spite of the present difficulties in the United Nations Dr. 
Pechota looked forward to a time when even the field of world politics would be 
guided by the rule cf international law. 


Dr. Shabtai Rosenne of Israel continued with an analysis of the role of 
the United Nations in creating law. "The United Nations as a whole is the most 
powerful generator of international law the world has experienced to the present 
time," he stated and went on to. discuss two areas where law was generated: (a) 
through the concept of abuse of rights, since as far as the will of the states 
was concerned, abuse of rights was accepted as being within the framework of 
international law; (b) in the rapid and widespread growth of conventional law 
through treaties concluded under United Nations auspices. 
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The existence of underlying principles in international jurisprudence 

- shown by the unwritten procedure in the International Court of Justice where 

vers will always refer back to underlying principles." In closing Dr. Rosenne 

>ssed the hope that the United Nations would overcome its political differences 
t it could be able to solve the problem of the enforcement of international 


Lawrence S, Halpern 





JUDICIAL DECISIONS INVOLVING INTERNATIONAL LAW 


International Law += Act of State Doctrine -- Application of 

Acts Invalid Under International Law -- Expropriation of Alien 
Property -- Validity Under International Law -- Cuban Nationalization 
of Cuban Property of United States Nationals. 


Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375 (S.D. N.Y. 1961). 


On August 5, 1960, the Cuban Government, admittedly as an act of retal. 
iation for reduction by the United States of the Cuban sugar quota,~ nationalized 
Compania Azucarera Vertientes Camaguéy de Cuba and other Cuban enterprises con- 
trolled by nationals of the United States. Farr, Whitlock & Co., a New York 
partnership, contzacted to buy from the Cuban government a shipload of sugar (still 
within Cuban territorial waters) which had formerly belonged to CAV. After the 
sugar left Cuba Farr Whitlock resold the title documents and paid oo proceeds of 
the sale into a New York state court which pursuant to New York law” had appointed 
a receiver for the New York assets of CAV. Banco Nacional de Cuba as financial 
agent for the Cuban Government then brought the present action against Farr Whit. 
lock and the New York receiver for CAV to recover damages for breach of contract 
and conversion of the resale proceeds. On motion by Banco Nacional for summary 
judgment, held, motion denied and summary judgment granted for the defendants. Al. 
though the act of state doctrine in United States municipal law prevents examination 
of the validity of foreign acts of state under the law of the acting State or the 
public policy of the United States, the act of state doctrine does not prevent exa. 
mination of the validity of foreign acts of state under public international law, 
The Cuban nationalization violated inteimational law because it served no public 
purpose, discriminated against United States nationals, and provided for compensa. 
tion only according to a sham formula which was deliberately designed to produce 
no compensation at all. 


The Court did not venture upon the merits of the controversy over the 
act of state doctrine (a topic exhaustively considered elsewhere)’ because the 


Proclamation No. 3355, 74 Stat. 372 (1960), pursuant to the Sugar Act of 1948, 
as amended, 74 Stat. 330 (1960), 7 U.S.C.A. Sec. 1158(b) (Supp. 1960). 


Executive Power Resolution No. 1 of August 6, 1960, /19607 Leyes del Gobierno 
Provisional de la Revoluci6én No. 22 at 181, translated in part in Banco v. 
Nacional de Cuba v. Sabbatino, 193 F. Supp._375, 382 n. 14, promulgated pur- 
suant to Law No. 851 of July 6, 1960, /1960/ Leyes del Gobierno Provisional 
de la Revoluci6n No. 22 at 29, (Materials in languages other than English, 
ae German and Italian have not been consulted in the preparation of this 
note. 


Compare Compafiia Ron Bacardi, S.!. v. Bank of Nova Scotia, 193 F. Supp. 814 
(S.D. NeY. 1961) with Aevovias Interamericanas de Panama, S.A. v. Board of 

County Comm'rs of Dade County, 197 F. Supp. 230, 237, 254 (S.D. Fla. 1961) 

(United States assets of nationalized Cuban corporations). 


N.Y. Civ. Prac. Act Sec. 977(b). 


E.g., Committee on International Law, Association of the Bar of the City of 
New York, AReconsideration of the Act of State Doctrine in United States 
Courts (1959); F. A. Mann, International Delinquencies Before Municipal Courts, 
70 L.Q. Rev. 181 (1954); Reeves, The Act of State Doctrine and the Rule of Law 
-- A Reply, 54 Am. J. Int'l L. 141 (1.960); zander, The Act of State Doctrine, 
53 Am. J. Int'l L. 826 (1959); Note, Acts of State and the Conflict of Laws, 
35 N.Y.U.L. Rev. 234 (1960); and older materials collected in Banco Nacional 
de Cuba v. Sabbatino, 193 F. Supp. 375, 380 n. 7 (S.D. N.Y. 1961). 
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court held that the doctrine had never bagn applied by United States courts to acts 
in violaticn of public international law.” But one Supreme Court case‘ which is 
generally admitted tc have involved a violation of the law of war? held by implica- 
tion that the act of state doctrine applies to acts in violation of international 
law, because it was in fact argued vigorously that the act complained of violated 
internationel Law.” The Second Circuit+Y has also expressly rejected the contention 
that the ect of state doctrine did not apply because the acts were crimes against 


humanity++ and a fortiori violated civil internationallaw as well.-+< 








The court in the present case stressed that by ignoring the act of state 
doctrine it could not embarrass the executive branch in the conduct of foreign 
relations because the State Department had condemned the Cuban expropriations as 
violations of international law.+3 But the Second Circuit has adhered to the act 
of state doctrine in the face of overvpelming evidence of a general United States 
yolicy against the acts complained of +4 The restraint of the act of state doctrine 
was not removed w.til a specific executive "suggestion" to that effect was received 
in a later case. 




















b Omi1l; Restatement, Foreign Relations Law of the United 
States Sec. 28(d)(2), comment e at 19, Reporter's Note to 27(d) [sic] at 20 
(Tent. Draft No. 41960); Zander, supra note 5, at 830-833. But see F. A. 
Mann, sumra note 5, at 199.201; M. Mann, Comment, Re Claim by Helbert Wage & 
Co,, Lid., 5 Int'l & Comp. 1.Q. 295, 299 ne 5 (1956) (applying a stricter 


English doctrine of implied holding). 








Ricaud v. American Metal Co., Ltd., 2446 U.S. 304 (1918) (confiscation of alien 
property), citing Oetjen v. Central Leather Co., 246 U.S. 297, 304 (1918) (act 
of state doctrine applicable to violations of international law) (dictum) 
(companion case); followed in Shapleigh v. Mier, 299 U.S. 468, 471 (1937) 
(dictum) (Cardozo, J.). 









See authorities supra note 7, 

Brief for Appellee, pp. 5-6, (Supplementary) Brief for Appellee, p. 15, Ricaud 
v. American Metal Co., supra note 7. 

10. Bernstein v. Var Heyghen Fr3res, S.A., 163 F.2d 246, 252 (2d Cir.), cert. 
denied, 332 J.S. 772 (1947). 


ll. Charter of the International Military Tribunal (Ntirnberg Tribunal) art. 6(c), 
August 8, 1945, 59 Stat. 1547, E.A.S. No. 472, 82 U.N.T.S. 288. 







. Brief for the American Jewish Congress as Amicus Curiae, pp. 31-34, Bernstein 
v. Van Heyghen Fréres, S.A., 163 F.2d 246 (2d Cir.), cert. denied, 332 U.S. 
772 (1947). Compare Note, 47 Colum. L. Rev. 1061, 1065-66 (1947); Note, 57 
Yale L.J. 108, 117.18 (1947)(not discussing what Bernstein,supra, actually 
held), 









13. Note Delivered by the Ambassador in Cuba to the Cuban Ministry of Foreign Rela- 
tions, July 16, 1960, 43 Dep't State Bull. 171 (1960). 


14, Bernstein v. Van Heyghen Fréres, S.A., 163 F.2d 246 (2d Cir.), cert. denied, 
332 U.S. 772 (1947). 


15. Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Mattschappij, 210 
F2d 375 (2d Cir. 1954) (ver curiam), modifying 173 F.2d 71 (2d Cir. 1949). 
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But the ultimate ratio decidendi of the controlling Second Circuit cases 
was probably the court's conviction that its intervention would have interfered 
with the future development of executive policies dealing with problems as yet un. 
solved.16 In the present case the court's decision could not possibly worsen re. 
lations between Cuba and the United States. On the contrary by preventing Cuban 
sales of Cuban products to United States customers it appears to implement the 
announced United States policy of imposing economic sanctions on Cuba as a means of 
retaliation for Cuban nationalization decrees.t7 Thus on policy grounds if not in 
terms of strict stare decisis the court was justified in distinguishing the previous 
cases and holding Coy implication) that a "suggestion" from the State Department was 
unnecessary. 


Alternatively the court might have held that the Cuban Government by 
suing through a governmental agent had waived the act of (me doctrine as a repli. 
cation to the defense that its expropriation was invalid.tS It is highly inequit. 
able to permit the foreign State to use the act of state_doctrine "as a sword rather 
than as a shield" (according to the traditional phrase). 


The court subscribed to the theory that international law invalidates the 
unlawful taking of title to property of aliens and does not merely give a damages 
remedy.*9 The crux of the controversy between the "title theory" and the "damages 


16. Bernstein v. Van Heyghen Fraéres, S.A., 163 F.2d 246 (2d Cir.), cert. denied, 
332 U.S. 772 (1947). 


17. Department Statement, Press Release 600, October 19, 1960, 43 Dep't State 
Bull. 715 (1960). 


See National City Bank v. Republic of China, 348 U.S. 356 (1955) (waiver of 
sovereign immunity); ef. Zander, supra note 5, at 850-51 (act of state doc- 
trine a mere reflection of sovereign immnity); Note, 57 Yale L.J. 108, 113 
(1947). Contra, Pons v. Republic of Cuba, 30 U.S.L. Week 2056 (D.C. Cir. 
July 27; 1961). The time for application for a writ of certiorari has appar- 
ently expired. 28 U.S.C. Sec. 2101(c)(1958); Sup. Ct. R. 22(3). 


Pons v. Republic of Cuba, supra note 18 (dissenting opinion); cf. Zander, 
supra note 5, at 849..850. 


Compare Domke, Foreign Nationalizations 

national Law, 55 Am. J. Int'l L. 585, . uncompensated, discri- 
minatory, or "arbitrary" taking of title invalid, semble), with Convention on 
the International Responsibility of States for Injuries to Aliens art. 10, 
explanatory note at 107-108 (Draft No. 12 Sohn & Baxter rptrs. 1961) ("arbi- 
trary" taking of title invalid, dubitante), and Rolin, The Seizure of Property 
and Enterprises inIndonesia, L'Avis de M, le Professeur Henri Rolin, , 
Nederlands Tijdschrift voor Internationaal Recht 260, 271 (1959) (arbitrary 
or discriminatory taking of title invalid), and Verdross, Die Nationalizierung 
Niederl¥ndischer Unternehmungen in Indonesien im Lichte des V8lkerrechts, 
Nederlands Tijdschrift voor Internationaal Recht 278-285 (1959) (discriminatory 


taking of title invalid), with Baade, Indonesian Nationalization Measures 
Before Foreio Courts -- A Reply, 54 Am. J. Int'l L. 801, 806-07 (1960) 
(taking of title never invalid). 
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theory" is the interpretation of amciguous international case law and practice. It 
has been argued that the statements of Seanetigns tribunals relied on by adher- 
ents of the “titie theory" are inclusive dicta, 21 that no international tribunals 
have in fact ordered restitution of expropriated property,** and that diplomatic 
claims for restitution have been put forward merely for bargaining purposes. 








But vestitation is often inappropriate in an international forum. The 
passage of time may have made it impossible to locate moveable expropriated prop- 
erty. Changed economic and social conditions, hostility between former owners 
and the stalin State, and the passage of time may make it impractical to 
restore exprovrieted immoveables.*) Negotiation of claims presented on behalf of 
many owners ox cf owners of many types of property may be easier if only damages 
are demanded. Even if restitution is practical, insecure international tribunals 
may be reluctant to order a defending state to perform acts of restitution. 














r hand restitution is practica. and available when private 
yarties Libtgat @ Suse to property in a foreign municipal court with territorial 
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21. E.g., Walter Fletcher Smith (United States v. Guba), Dep't State Press Release, 
May 16, 1929, 2 U.N. Rep. Int'l Arb. Awards 915. See Baade, supra note 20, at 
22-273 of, Convention on the International Responsibility of States for In- 
juries to Aliens, og. cit. supra note 20, art. 10, explanatory note at 108. 














22, Baade, supra nohe 20, at 82122, But see Portugese Religious Expropriated 
Propertiss Case (France v. Portugal), Compromis, protocoles des séances et 
sentences du odpunet  varbitrage constisaé en vertu du compromis signe a 
Lisbonne Le 31 jriliet 1913 entre la Grande-.Bretagne, L'Espagne », et la France, 
et le Portugal isl6, ‘1 U.N. Rep. Int'l Arb. Awards 132-14 (Perm. Ct. Arb. 
1920). Compare municipal cours canes, e.g, Union des républiques socialistes 
soviétiques v. Intendant général Bourgeois @s-qualité_et Société La Ropit, Cour 
de Cassati.on (Ch. ns Ch. reg.) Merch 5, 1928, {19297 Sirey Recueil Général 
1.217, 55 Jounal. du Droit Internation 67, (1928), [1927-28] Ann. Dig. 67 
(No. 43) (Fr.) (puis policy of forun State invalidates taking of title); 
Rosenbexwg v. Fischer, aaah ae (Kemner fUr Anspriiche auf Riichforderung 
im kriegsbesetzten Gebiet weggenommener Vezrni§censwerte), June 3, 1948, 6 
Schweizerisches Jahrbuch ftir internationales Recht 139 (1949) (Switzerland) 
taking of title by belligerent occupant invalid under law of war). 






















23. Baade, subee. note 20, at 827=29, Caumess, 3 Hackworth, Digest of International 
Law 652-565 (1942) (U.S. claims for restitution of expropriated property) 
with Agreement With Mexico, Effected by Exchange of Notes signed at Washing- 

ton, November 19, 1941, 55 Stat. 1554, E.A.S. No. 234 (agreement to pay 
damages). 












For examples of delays occasioned by existing international machinery for nego- 
tiation and settlement of claims, see Ambatielos Case, [19537 I.C.J. Rep. 10; 
In Re Gov't of Nerway and Gov't of the United States, 172 F. Supp. 651 (Ct. 

Cl. 1959). 








25. E.g., Case Concerning the Factory at Chorzéw (claim for Indemity) (Jurisdic- 


tion), P.C.I.d., sem C, No. 13-I at 126 (1927) (memorial of Germany) (reasons 
for withdrawal of claim to restitution). 


jurisdiction over the property. Even if restitution may often be impractical in 8 
an international forum, it does not follow that there is no rule of international 
law invalidating the taking of title.® 


Although most recent minicipal cases have not permitted recovery of ex- 
propriated property,27 the cases can almost all be distinguished. Either they 
ries the act of state doctrine and did not reach the question of international 
law,©° or held as a matter of private law that the claimant did not have title to 


"property" at the time of the expropriation ,©? or held that on the 


26. Cf. McNair, The Seizure of Property and Enterprises in Indonesia, 6 Neder. 
lands Tijdschrift voor International Recht 218 (1959); Domke, supra note 20, 
at 609-610. 


Eastern States Petroleum Co., Inc. v. Asiatic Petroleum Corp. 28 F. Supp. 

279 (S.D. N.Y. 1939); Propetrol v. Compania Mexicana de Petroleo, Tribunal 
Civil d'Anvers, February 21, 1939, [79397 La Belgique Judiciare col. 371 
[1938-407 Ann. Dig. 25 (No. 11); Judgment of Bremen Oberlandesgericht, August 
21, 1959, [1959] Ausserwirtschaftsdienst des Betriebs~Beraters 207_(Ger. Fed, 
Rep.), affirming Judgment of Bremen Landgericht, April 21, 1959, [195 
Aussenwirtschaftsdienst des Betriebs-Beraters 105, discussed in Domke, Indone- 
sian Nationalization Measures Before Foreign Courts, 54 Am. J. Int'l L. 305 
(1960); Anglo.Iranian Oil Co., Ltd. v. Unione Petrolifera per 1'Oriente, S, 
peA., Tribunale di Roma, September 13, 1954, /19557 Foro Italiano 1.256, /1955] 
Int. L. Rep. 23; Angle~Iranian Oil Co., Ltd. v. Unione Petrolifera per 
l'Oriente, S.p.A., Tribunale di Venezia, March 11, 1953, [1953]/Foro Italiano 
I.719, [1955 Int. L. Rep. 19; Anglo Iranian Oil Co., Ltd., v. Idemitsu Kosan 
Kabushiki Kaisha, Higher Court of Tokyo, [79537 Int. L. Rep. 305, affirming 
District Court of Tokyo, ibid.; Petroservice v. El Aguila, Hof 's-Gravenhage 
(. . . Kamer), December 4, 1939, /1919-427 Ann. Dig. (Supp. Vol.) 17, 
affirmed, Hooge Rad (Burg. Kamer), 

February 7, 1941, ibid. (The Netherlands); Dairs & Co. v. El Aguila, Arr.- 
Rechtbank Rotterdam (Kort geding), July 31, 1939, [1919-427 Ann. Dig. (Supp. 
Vol.) 19 (The Netherlands); United States of Mexico v. Bataafsche Petroleum 
Maatschappij, Arr.-Rechtbank Middelburg (Kort geding), 

August 2, 1938, [1919-427 Ann. Dig. (Supp. Vol.) 16 (No. 7); see In re Claim 
by Helbert Wagg & Co., Ltd,, /1956/ 1 Ch. 323 (1955). Contra, Anglo-Iranian 
Oil Co. v. Jaffrate, [79537 1 W.L.R. 246, /1953/ Int. L. Rep. 316 (Aden Sup. 
Ct. 1953); Confiscation of Property of Sudeten Germans Case, Dingolfing 
Amtsgericht, December 7, 1948, /i9487 Ann. Dig. 24 (No. 12), (Ger. Fed. Rep.); 
Bank Indonesia v. Senembah Maatschappij, Hof Amsterdam (Eerste Kamer), 

June 4, 1959, 7 Nederlands Tijdschrift voor Internationaal Recht 400 (1960), 
(Eng. Transl.) affirming Arr.-Rechtbank Amsterdam December 22, 1958, 7 Neder- 
lands Tijdschrift voor Internationaal Recht 285 (1960), (Eng. Transl.) 
discussed in Domke, supra; but see Sulyok v. Penzintezeti Kozpont Budapest, 
279 App. Div. 528, 111 N.Y.S.2d 75 (1952); In re Fried. Krup A.G., /191 

2 Ch. 188; Republic of Perv v. Dreyfus Bros. & Co., 38 Ch. D. 348 (1888); 
Wolff v. Oxholm, 6 M. & S. 92, 105 Eng. Rep. 1177 (K.B. 1817); but cf. Aboitz 
& Co. v. Price, 99 F. Sup. 602 (D. Utah 1951) (acts of belligerent occupant); 
Rosenberg v. Fischez, supra note 22 (acts of belligerent occupant). 


Eastern States Petroleum Co., Inc. v. Asiatic Petroleum Corp., supra note 27; 
Propetrol v. Compania Mexicana de Petroleo, supra 27; Anglo-Iranian Oil Co., 
Ltd. v. Idemitsu Kosan Kabushiki Kaisha, supra note 27; Pétroservice v. El 
Aguila, supra note 27; Dairs & Co. v. El Aguila, supra note 27; United States 
of Mexico v. Batafsche Petroleum Maatschappij, supra note 27. 


In re Claim by Helbert Wagg & Co., Ltd., supra note 27; Judgment of Bremen 
Oberlandesgericht, supra note 27; Anglo-Iranian Oil Co., Ltd. v. Unione Petro- 
lifera per 1'Oriente, S.p.A., Tribunale di Roma, supra note 27. 
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facts of the case no inten 


nt not to pay compensation had been shown,2° or that the 
expropriation was not a dis 


criminatory act or an act of political retaliation. 


But the municipal cases form an ominous pattern. However they may have 
been motivated, the decision on the validity of the expropriation corresponds to 
the economic imterest in the foram State.2* The correspondence in the present 
case between the language of the court and the language of the State Department 
(which does not necessarily represent a consensus of international practice) is 
uncomfortaviy close. Although there is no good reason why municipal °g s should 
never determine the validity of acts of state under international law, there is 


a strong case for judicial restraint where the relevant international authority is 
ambiguous and the issue is highly "political." 


But if the act of state doctrine does not apply because the court's 
intervention would help rather than hinder the future conduct of foreign policy 
by the executive branch,29 the coyrt could as well apply the public policy of the 
forum to the mevits of the case.2® An honest decision that the expropriation was 
invalid because of the public policy of the forwa would not necessarily result in 
the disintegrat*ton of the world oxdier. 37 


Sidney Shushan 





“Deer ere eee 








30, Judgment of Bremen Oberlandesgericht, supra note 27; Anglo-Iranian Oil Co., 
Lid. v. Unione Petrolifera per 1'Oriente (both cases), supra note 27; Anglo- 
Ivanian Oil Co., Ltd. v. Idemitsu Kosan Kabushiki Kaisha, supra note 27. 


31. Judgment of Bremen Oberlandesgericht, supra note 27; Anglo-Iranian Oil Co., 


ae 
Ltd. v. Unione Petvolifera per L'Oriente, S.p.4., Tribunale di Roma, supra 


~ 


note 27. 


32. Expropriated omer e national of (or affiliated with) the forum: Anglo- 
Iranian O11 Co., Ltd. v. Jaffrate, supra note 27; Bank Indonesia v. Senembah 
Maatschappi.j, supra note 27, Forum as purchaser of or market for expropriated 
goods: Judgment of Bremen Oberlandesgericht, supra note 27, discussed in 
Donke, supra note 27, at 321-22; Anglo~Iranian Oil Co., Lid. v. Unione 
Petrolifera per l'Oriente, S.p.A. (both cases), supra note 27; Anglo-Iranian 
Oil Co., Ltd. v. Idemitsu Kosan Kabushiki Kaisha, supra note 27. Compare 
act of state cases, supra note 28. 


33. See 193 F. Supp. 375, 384~84; 43 Dep't State Bull, 171 (1960). 


34. See generally Zander, supra note 5 and authorities collected in Banco Nacional 
de Cuba v. Sabbatino, 193 F. Supp. 375, 380 n. 7. 





co 


35. See text p. 86 supra. 
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36. Contra, authorities cited note 20 supra. 


37. Of which France remains a member, in spite of Union des republiques socialistes 
soviétiques v. Intendant général Bourgeois ts-qualite et Société la Ropit, 
supra note 22, and many similar cases, 
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International Law -- Compensation for the Requisition of Neutral Vessels under 
Construction -~ Standing of Foreign State as Affected by Standing of Foreign 
Owner -- National Treatment and Requisitioned Vessels. 


In Re Government of Norway and Government of the United States of America 
172 F. Supp. 651 (Ct. Cl. 1959). 

On August 3, 1917, pursuant to statutel the United States Shipping Board 
Emergency Fleet Corporation requisitioned all ships in excess of 2,500 deadweight 
tons under construction in all the United States shipyards. The ships were 
ordered completed either pursuant to their contracts or on a cost-plus basis. As 
a consequence of this requisition, a claim was made by Christoffer Hannevig, a 
Norweigian citizen, for, among other claims not here considered, compensation for 
the "taking" of eighteen ship construction contracts. Nine of these contracts 
were alleged to be oral, made between Hannevig personally and two domestic corpo- 
rate shipyards of which he was the alleged sole stockholder. Five of the contracts 
were owned by Bulk Oil Company and the remaining four by Manss Corporation, both 
Delaware Corporations of which Hannevig was also the sole stockholder, 


After a prolonged dispute in which Norway intervened, pursuant to a 
convention,’ the claims were submitted to the United States Court of Claims for 
"decision in conformity with applicable law, including international law."" In 
spite of the fact that the United States Supreme Court had held that the requisi- 
tion required compensation to be paid for the "taking" of the contracts based on 
a fair market value of the assignment of the contract,? the Court of Claims 
denied all of Norway's claims. The court held that the nine oral contracts with 
Hannevig personally were non-existent and the claim for compensation for the re- 
maining nine contracts with Bulk and Manss had been extinguished by releases, 
though the only compensation paid was reimbursement of amounts paid on the 
contract. 


The court's contention as to the nine oral contracts appears to be sub- 
stantiated. As the alleged contracts were oral, as there had been no agreement 
as to price or time of completion, and as no payments had been made on the con- 
tract, nor had construction of the vessels commenced, there would appear to be 
no property in existence, the "taking" of which would be recognized by domestic 
or international law.° 


The court's holding that the release of Bulk 0il extinguished the 
claim for the five contracts owned by that corporation is also consistent with 
international law principles. Hannevig originally initiated an offer to settle 
for the amounts paid on the contract and, though this offer was not accepted, the 





1. 40 Stat. 182. 
2. In re Government of Norway, 172 F. Supp. 651 (Ct. Cl. 1959). 
.» Convention of March 28, 1940, 62 Stat. 1798. 


3 

4, In re Government of Norway, supra note 2, at 653. 

5. Brooks-Scanlon Corp. v. United States, 265 U.S. 106 (1924). 
6 


- In re Government of Norway, supra note 2, at 657, 658. 
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eventual release in settlement on those terms was signed by the president of Bylk 
Qil and also by Hannevig personally on behalf of the shipbuilding corporation. 
Hannevig was, of course, sole stockholder of both corporations. A release executed 
after an injury, and without duress, by the claimant himself or one through whom 

he derives his claim, is suffigient to extinguish a State's claim on behalf of the 
claimant in international law.° As there is no evidence of duress it would appear 


that Bulk Oil's release effectively extinguished Norway's right to make a claim on 
Hannevig's behalf. 






A different conclusion must be reached as to the release of Manss Corpo- 
ration. Here Hannevig did not participate in the release, and there is no indica- 
tion that he consented or would have consented to it. The Chancery Court of 
Delaware appointed a receiver after the Corporation had become "inoperative" for 
failure to pay Delaways franchise taxes. The receiver, with court approval, 
executed the release. 







Although the release undoubtedly extinguished any claim of Hannevig under 
domestic law, a State cannot by its domestic laws extinguish the right of another 
State to intercede on behalf of its national for an injury suffered under 



















7. Id. at 659. Although the release was executed prior to the decision in the 
Brooks--Scanlon case (supra note 5), the court pointed out that the claims made 
in the Brooks-Scanlon had been presented to the Fleet Corporation prior to the 
release, and the release was therefore obviously intended to cover such claims. 
In re Government of Norway, supra note 2, at 660, n. 22. 


8, The Tattler (United States v. Great Britain), [19207 Award of Comm'rs Under 
the Special Agreement Concluded Aug. 18, 1910, Between the United States and 
Great Britain, Nielsen's Report 490-94 (1926); Sohn & Baxter, Draft Conven- 
tion on the International Responsibility of States for Injuries to Aliens, 
arts. 22(4), 24(1), at 186, 206 (Harvard Law School, 1961); cf. North Ameri- 
can Dredging Company of Texas (United States v. Mexico), [1926-19277 Opinions 
of Comm'rs Under the Convention Concluded Sept. 8, 1923, Between the United 
States and Mexico, 4 U.N. Rep. Int'l Arb. Awards 26-35 (1926); it was held 
that such a release was effective in United States domestic law in White Oak 
Coal Co. v. United States, 5 F.2d 439 (4th Cir. 1925), later appeal 15 F.2d 

474, cert. denied 273 U.S. 756. 




















9. 





While an argument might be made that the release was void because forced by 
economic coercion resulting from the United States' failure to make prompt 
payment of compensation for the property "taken," the comment to Article 
22(4) of Sohn & Baxter's Draft Convention, supra note 8, at 191, draws the 
distinction between, "on the one hand, economic compulsion exercised by the 
respondent State over the claimant in order to force him to settle, and on 
the other hand, the normal operation of economic forces." As the claimant 
was entitled by statute to accept 75% of the award, and sue for the differ- 
ence between that amount and the amount he claimed was "just compensation," 
it would appear that such an argument could not be substantiated. In re 
Government of Norway, supra note 2 at 666. But cf. Archibald McNeil & Sons 
v. United States, 27 F.2d 212, 213 (3rd Cir. 1928). 


In re Government of Norway, supra note 2, at 660-61. 


% 


international law.++ The release cannot be supported with the argument that the 
Delaware Chancery Court's approval of its appointed receiver's execution of the 
release was a fair judicial consideration of the merits of his claim,~“ for the 
United States Supreme Court had previously held that "just compensation" would be 
the value of the assignment of the contract .13 Apparently the only basis for the 
court's approval of the settlement was the resistance of the Fleet Corporation to 
pay Manss' legitimate claim.t4 To hold that the release extinguished Hannevig's 
claim seems to be particuiarly in opposition to our sense of justice when it is 
realized that in all likelihood there would have been no receivership had the 
United States made prompt payment of compensation for the requisition of the 
contracts. 


For these reasons the release of Manss Corporation should not be deemed 
effective to extinguish the claim of Norway on behalf of Hannevig for the four con. 
tracts owned by that corporation. As Hannevig was alleged to be sole stockholder 
of Manss, Norway may assert the claim on his behalf, even though the corporation 
was domestic. 


If it be conceded that compensation is due, the amount of the compensa.- 
tion to be awarded raises certain problems. Writers and, jurists generally agree 
that where property has a sufficient relation to a state, i.e., where the property 
is "incorporated in the mass of that which really belongs within its territory," 
a belligerent may "take" alien property for public use, provided compensation is 
paid which is equivalent to the treatment of its nationals and is not below a 
minimum standard.+? While the applicable minimum standard is in sharp dispute ,18 
the standard set by the Supreme Court in the Brooks-Scanlon case would appear to 
meet the requirements of all writers. 


The amount of compensation which must be paid for the contracts requisi- 
tioned in these circumstances was considered by an international tribunal in the 


11. See, North American Dredging Company of Texas, supra note 8, at 25, 31 (dic- 
tum); c.f. Sohn & Baxter, Draft Convention, supra note 8, at 192. 


12. See, Sohn & Baxter, Draft Convention, supra note 8, Arts. 7, 8, at 90-99; 
2 Hyde, International Law Chiefly as Interpreted and Applied by the United 
States 910, n. 3. (2d rev. ed. 1947 


13. Brooks-Scanlon Corp. v. United States, supra note 5. 


14, In re Government of Norway, supra note 2, at 661, n. 25. 


15. Id. at 666. 


16. 2 Hyde, supra note 12 at 908; Friedman, Expropriation in Intemational Law 
172 (London 1953). 


17. E.g., 3 Hyde, supra note 12, at 1758-59; H.L. (Lauterpacht), Angary and 
Requisition of Neutral Property, 27 Brit. Yb. Int'l L. 455-56 (1950); A.B.Mes 


Expropriation of Alien Property, 109 U.Pa.L.Rev. 245, 253 (Dec. 1960). 


Compare, e.g., Sohn & Baxter, Draft Convention, supra note 8, at 103, and 
A.B.M., supra note 17, with 3 Hyde, supra note 12, at 1758-59, and H.L. 
(Lauterpacht), supra note 17. 
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Norwegian Shipowners Clain.?? In that case Norway argued that the ships under con- 
struction were only temporarily in the domain of the United Skates, and therefore 
the requisition could not be effected under the above powers 0 which require a more 
substantial connection with the State, but could only be accomplished under the law 
of "angary" which imposes severe restrictions on the requisition of property only 
temporarily within a State's borygrs. The modern application of the ancient law 
of "angary" is not at all clear,“*“ but it appears that inthe general concensus of 
opinion as to the requisitioning 38 neutral vessels in its ports by a belligerent, 
the following restrictions apply: 


























There must be an urgent necessity for the taking. 


The use only can be taken, and the vessels must be returned 
after the emergency, if not destroyed. 


Full compensation must be guaranteed. 


The Tribunal apparently rejected Norway's contention in that it distin- 
guished the seizure of commissioned Dutch vessels in United States ports, on the 
grounds that the Norwegian ships were under egpstruction only, and had not been 
registered in the Norwegian maritime service.~” Nevertheless the Tribunal consis- 
tently referred to the obligation of the United States to return the completed 
vessels to the contract owners after the emergency had ceased,*) and the Tribunal 





19, Norwegian Shipowers' Claims (Norway v. United States), /1922/ Award of the 
Tribunal Under the Special Agreement of June 30, 1921, 1 U.N. Rep. Int'l Arb. 
Awards 309.46 (1922). 


See note 17 and accompanying text, supra. 





21. H.L. (Lauterpacht), supra note 17, at 456, 


22, Compare, Bullock, Angary, /1922-1923/ Brit. Yb. Int'l L. 99, with Woolsey, 
The Taking of Foreign Ships in American Ports, 35 Am. J. Int'l L. 497 (1941). 


23. See, e.g. Bullock, supra note 22 at 120-29; 3 Hyde, supra note 12, at 1760-64; 
H.L. (Lauterpacht), supra note 17. 


24, Norwegian Shipowners Claim, supra note 19, at 336. This distinction is 
apparently valid, for though the United States did not admit the seizure of 
the Dutch vessels under the law of "angary," she was careful to guaranty re- 
turn and full compensation. The British in a similar seizure at least in 
some correspondence referred to the law of "angary." In subsequent seizures 
of commissioned neutral vessels in her ports, the United States has also been 
careful to comply with the restrictions of the law of "angary." 6 Hackworth, 
Digest of International Law 646-50 (1943). Although foreign vessels of war 
are not subject to seizure under the law of "angary," Britain in 1914 claimed 
the right to seize four warships under construction for Chile and Turkey. 
Bullock, supra note 22, at 115; Friedman, supra note 16, at 188; 2 Hyde,supra 
note 12, at 823-28. In respect to the instant case it should be noted that 
although Manss was a domestic corporation, it was Hannevig's practice to 
assign the contracts to Norwegian shipping companies, and the ships would 
therefore have been registered under the flag of Norway. See, In re Govern- 


ment of Norway, supra note 2, at 653; Smith, An Arbitration with Norway, 16 
Am. J. Int'l L. 81, 82 (1922). 











25. Norwegian Shipowners Claim, supra note 19, at 323-25, 329-30, 334=35, 336-37, 
339. 
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in fact assessed damages for the pplantul retaining of the title and use of the 
ships after all emergency ceased. "~ Although the basis of the decision is not at 
all clear, apparently the Tribunal considered that the Norwegian contract owners 
had not been accorded equal treatment to nationals, in that some nationals had in 
fact received return of title to their vessels at the termination of the national 
emergency .27 


The practice of the United States Shipping Board lends some support to 
the tribunals contention. The Fleet Corporation took title to all contracts re. 
quisitioned and completed many of the ships under contract. However, the Corpo- 
ration offered return of title of the completed ships to American owners, on 
condition that they pay all costs of completion, surrender posséssion of the ships 
to the Shipping Board for the duration of the war plus six months, at requisition 
rates fixed by the Board, and waive all claims arising from the requisitioning. 
This offer was not extended to owners of contracts for vessels being built for 
foreign accounts, in order to "ban operations under the American flag." 


If it be conceded that the contracts and ships under construction had 
sufficient connection with the United States to allow requisitioning under its 
normal powers of jurisdiction over property within its territory, it would appear 
that the United States could take either use or title, at its discretion, Of 
course this would not permit a policy of discrimination against aliens.29 But 


having taken title to the contracts in all cases, it would appear to be a justifi- 
able classification, under the circumstances of the war, to offer return of title 
of the completed ships under the stringent conditions imposed, only to nationals,3? 


It must be concluded, therefore, that the measure of compensation set 
forth in the Brooks-Scanlon?1 case, and which was applied to the claims of many 
nationals, would be the proper compensation by international law standards. 


Peter B. Schwarzkopf 


Id., at WO. 

Id., at 329, 339. 

Marcus, The Taking and Destruction of Property Under a Defense and War 
Some 27 crite. 27,0. 
Id., (Pt. 2), 476, at 50405. 

1 Hyde, supra note 12, at 650-51. 


Supra note 5. 





International Law -- The Paris Convention for the Protection of 
Industrial Property -- Unfair Competition -- Need for additional 
Legislation. 


Kermat Corporation v. Printing Arts Research Laboratories, Inc., 269 F.2d 375 
9th Cir. 1959), cert. denied, 361 U.S. 893 (1959). 


The defendant published articles in Photoengraver's journals accusing the 
plaintiff of infringement of his patent and threatening infringement suits against 
licensees and prospective licensees of the plaintiff. The district court held that 
the plaintiff's patent was valid. The plaintiff, in the case before us then sued 
for damages resulting from the publication of these articles and for attorney fees. 
The defendant said that the publication was privileged and that in order to re- 
cover for trade libel it was necessary to prove actual malice, as distinguished 
from malice inferred from the false allegation in and of itself. In support of 
his claim the plaintiff contended, inter alia, that the Convention of the Union of 
Paris of,March 20, 1883, (further referred to as the Paris Convention), as amended 
in 1934,~ eliminated the defenses of good faith, privilege and absence of malice, 
which are permitted under the law of Ohio. 


Hts conclusion was based upon two assumptions which drew support from 
Articles 2.“ and 10.3 bis of the Paris Convention. To begin with, he reasoned that 
the Convention was part of the controlling domestic law of the United States. He 
based his assumption on Article 2. which provides for the enjoyment of nationals 
of all rights presently granted by their respective laws "without any prejudice 
(however) to the present Convention." Consequently he asserted that the silence 
of the Paris Convention on good faith and privilege in effect eliminated them as 
a defense, because Article 10. bis of the Convention forbids particularly the 
following: ". .. 2. false allegations in the conduct of trade of a nature to 
discredit the establishment, the goods or the services of a competitor," and does 
not mention good faith as a defense. 


The lower court, on June 24, 1957, entered an order rejecting the plain- 
tiff's contention. On appeal, held, affirmed. "The Paris Convention was not in- 
tended to define the substantive law in the area of unfair competition of signatory 
countries, but rather to set out the broad principles under which the laws of said 
country would operate. "4+ 


According to the Constitution of the United States, treaties, after 
advice and consent of two thirds of the Senate, become the supreme law of the 
land. It appears, however, from this case that it is important to make a distinc- 
tion between self-~executing and non-self-executing treaties. As early as 1829, 


Convention for the Protection of Industrial Property, March 20, 1883, as 
revised at London, June 2, 1934, 53 Stat. 1748, T.S. No. 941 (effective 
October 28, 1938). 

53 Stat. 1772, T.S. No. 94l. 

53 Stat. 1780, T.S. No. 941. 


Kemart Corporation v. Printing Arts Research Laboratories, Inc., 269 F.2d 
375 (9th Cir. 1959), cert. denied, 361 U.S. 893 (1959). 


U.S. Const. Art. II Sec. 21, cl. 2, and U.S. Const. art. VI cl.2. 
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Chief Justice Marshall in Foster v. Neilson® made it clear that the phrase "supreme 
law of the land” excluded only additional sovereign action to give effect to an 
otherwise self-executing treaty. But, he added: "when the terms of the stipulation 
import a contract, that is when either of the parties engages to perform a particu. 
lar act, the treaty addresses itself to the political, not the judicial department, 
and the legislature must execute the contract before it can become a rule for the 
court. "7 Thus, there exists a difference between, on the one hand, the granting of 
rights or the subjection of individuals to sanction on the direct basis of treaty 
provisions; and on the other, the granting of rights by statutes only promissed in 
a treaty, requiring intercession of municipal legislation. 


It is assumed that a treaty either by its terms or by its nature® requires 
legislative action to give it true effect. It often happens that a treaty only lays 
down general provisions or that expediency requires that only part of the treaty 
should be laid out in detail. Also constitutional provisions often present an 
obstacle to self-executing agrpgments on certain subjects.” Generally speaking, 
it is a question of intention. Did or did not the parties intend the treaty to 
be self-executing? The language of the articles mostly leaves no doubt as to that, 
while in cases of uncertainty the acts of the conference shed light on its mean. 
ing. It is for the court, if one of the litigants alleges that the treaty is not 
self-executing, to decide whether it is or not, takine in to account "both the 
design and the fundamental laws of its sovereign." 


As to the Paris Convention, it is held that it contains three types of 
stipulations: a number of the provisions are regarded as common legislation for 
all signatories which needa no additional legislation; others are considered to be 
merely stipulations of principle, which cannot become effective without implement. 
ing legislative action by each yrs. and the third only refers to the national 


law, not attempting to influence it. As the court, here saw it: the provisions 
about unfair competition belong to the second group! where either of the parties 
engages to perform a particular act.t5 Thus the national legislation is equally 


Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829). 


Foster v. Neilson, 27 U.S. (2 Pet.) 314 (1829). 


Dickinson, Are the Liquor Treaties Self-executing?, 20 Am. J. Int'l L. 48 
(1926); compare Q. Wright, The Legal Nature of Treaties, 10 Am. J. Int'l L. 
710 (1916). 


Compare 2 Hyde, International Law Chiefly as Interpreted and Applied by the 
United States 3147, Sec. 478 (2d rev. ed. 1947). 
See 5 Hackworth, Digest of International Law 177, Sec. 448 (1943). 


W. Bishop Jr., Judicial Decisions, 46 Am. J. Int'l L. 559-560 (1952). 


2 Hyde, op. cit. supra note 8, at 1462-1463, sec. 528; see Bishop, supra 
note 10, at 560. 


4 Callmann, The Law of Unfair Competition and Trade Marks 2917 (2d ed. 1950). 
Accord, Ladas, International Protection of Industrial Property 699 (1930). 


The provisions could be called self-executing in a sense that foreign nation- 
als automatically get the benefit of changes in national legislation without 
Congress having to declare explicitly in each case that the foreign national 


will profit thereby. 





Ge: i | a i et i i i 


wu 






97 





























applicable to citizens and to foreign nationals who are to be dealt with on the 
basis ef national treatment, which is the predominant theme in the Paris Conven- 
tion.t° But what then is the meaning of the words of Article 2. of the Convention: 
", , . without any prejudice to the rights especially provided for in the present 
Convention." Does this wording indicate that it was the intention of the framers 
of the Convention that the treaty be self-executing, and that the Senate had 
accepted this point of view by giving its consent? If we accept that the treaty 
was self executing there would be the following result: national judges in the 
various countries, when confronted with a mixture of national laws and the direct 
rules of the convention, would create a vast confusion by their different inter- 
pretations. 7? But the American point of view was made very clear at the inter- 
national conferences for the protection of industrial property in Washington (1911) 
and in the Hague (1925). Already, in 1911, the delegations of Great Britain and 
the United States were strongly opposed to the insertion of phrases in Article 2. 
which would give directly to the pationals of the several countries the rights em- 
bodied in the present Convention. In 1925, the opinion was that if several 
countries refuted the idea of direct application of the Convention, the phrase 
could, nevertheless, be molded in such a way as to exercise some pressure on the 
governments to actually insert the provisions of the Convention in their legisla- 
tion. And the words "rights given by the Convention" were changed into "rights 
provided for in the present Convention," which could be put into agiion in the 
manner which suited itself begk to the Public law of each country. That the 
provisions of Article 10 bis.~~ are not self-executing, is clear from the fact 

that they contain no immediate sanction; certainly if no well established law of 
unfair competition exists already in a signatory country, no real protection is 
given by virtue of Article 10 bis. alone. 1 A contrary opinion has been given by 
Callmann. "The article covers all cases of 'dénigrement' of a competitor's goods 
and the concept of dénigrement does not require proof of scienter."22 This seems 
highly improbable because even if the Convention would be self-executing the 





16. 4 Callmann, op. cit. supra note 12, at 2205; accord, Vanity Fair Mills v. 
Eaton Co., 234 F.2d 640 (2d Cir. 1956), stating: "The underlying principle 
is that foreign nationals should be given the same treatment in each of the 


member countries as that country makes available to its own citizens." 


17. But see, Plaisant, Traite de Droit Conventionnel International Conce t La 
Propriete Industrielle 72-73; cf. Rousseau v. Brown, 21 App. D.C. 7 71503), 
which states that in France and Spain, however, the treaty is considered to 
be self-executing. 


18. Union International Pour la Protection de la Propriete Industrielle. Actes de 
la Conference Reunie a Washington du 15 mars au 2 juin 1911, 269. 

19. Actes de la Conference Internationale Pour la ae de la Propriete 
Industrielle Reunie a la Haye du 8 octobre au 6 novembre 1925, 223, 224. 


20, See also 4 Callmann, op.cit. supra note 12, at 2208, who cites Bacradi Corp. 
v. Domenech, 311 U.S. 150 (1940 » Where the Pan American Convention for the 
Protection of Industrial Property, a Convention similar to the Paris Conven- 
tion, was declared self-executing. The hope that the same attitude would be 

adopted in relation to the Paris Convention was not fulfilled. 





Ladas, International Protection of Trade Marks by the American Republics 50 
(1929). 


4 Callmann, op. cit. supra note 12, at 2208. 
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article would not exclude the defense of good faith since the context in section 2 
states: "Any act of competition contrary to honest prestige in industrial or con. 
mercial matters constitutes an act of unfair competition." And "honest practice" 
certainly implies the defense of good faith, privilege, and absence of malice, 


In view of these considerations, first, that Article 2. does not intend 
to grant directly to nationals of the signatory countries rights, as mentioned in 
the Convention, secondly that Article 10 bis. contains no sanction and only sets 
out broad principles, still apart from the third argument of its clear wording as 
to honest practices in commercial matters; it is plain that, although the treaty 
may be self-executing in regard to other provisions, it is certainly not self- 
executing in matters concerning unfair competition. And the Court was right in 
rejecting the plaintiff's assertions. 


R. B. Bot 


International Law -- Arrest and Detention of Deserting Seamen -- Treaty 
Abrogation by Internal Legislation -- Standing of Aliens in United States 
Courts -- Deserters from Spanish War Vessels. 


United States Ex Rel Perez~Varela v. Esperdy, 285 F.2d 723 (2d Cir. 1960). 
cert. denied 366 U.S. 925 (1961). 


This was a habeas corpus proceeding brought by a crewman of a Spanish 
military training vessel who had been summarily arrested and detained by immigra- 
tion officials some two months after deserting from his ship following shore leave 
in New York City. A Treaty of Friendship and General Relations between the United 
States and Spain, July 3, 1902, provided that on the information of consular 
officials, crewmen from merchant or war vessels deserting in either country would 
be sought, "detained and guarded in the gaols of the country .. . until (the con- 
sular officials) find an opportunity to send the deserters home." Perez-Varela 
received no hearing except to ascertain his ngme and the fact of his desertion, 
and in the District Court before Judge Bicks,~ his contention was thus based upon 
constitutional grounds of due process; but, on appeal his assertion was the subse- 
quent abrogation of the treaty by internal legislation of the United States, and 
the Court of Appeals thus restricted itself to this latter issue. 


A 1915 Congressional Act? stated Congress! intention to terminate 
treaties providing for the arrest of seamen who "deserted from merchant vessels 


23. 53 Stat. 1780, T.S. No. 941. 


1. Art. 24, 33 Stat. 2105, T.S. No. 422. 


2. 187 F. Supp. 378 (D.C. N.Y. 1960). 
3. March 4, 1915, c. 153, sec. 16, 38 Stat. 1164, at 1184. 
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of foreign nations in the United States." (Italics mine). As provided by Article 
30 of the treaty, notice was given to Spain of the termination as indicated, and 
attached to opain 's accaptance of the netice was the proviso that those portions 

of the treaty relating to the nerwegts detention and imprisonment of deserters from 
war vessels should contie inforce. "* The court thus had to face the argument that 
Le 24 lett in effect after 1915 had been implicitly abrogated 


the portion of Arti 


© 
by subsequent congressional legislation. 


In reaching its decision that the treaty was still in effect as to crew- 
men from Spanish war vesgels, the court sought to avoid the language of the 
Immigration Act of 1917." Sec. 1 makes the term "seaman" inclusive of every 
person "signed on the ships articles and employed in any capacity on board any 
vessel orviving in the United States from any foreign port or place." Sec. 34 
specifically grants to any seaman unlawfully in the United States a full hearing 
"efore a board of special dnqui. ry for examiration as to his qualifications for 
admission to the United States, 


Judge Hand, speaking for the Court of Appeals, had at his disposal more 
incisive and exhaustive arguments than he chose to employ to avoid the language of 
Sec. 34 of the 191.7 act. He simply stated: "We can find nothing in the Act of 
1917 that makes sec. 34 applicable to foreign ships of war, particularly in the 
light of Congress! exclusion of crews of ships of war in the Act of 1915." 

He further points out the purported rationale for the summary proceedings for 
crewmen of sh-ps of war in that lengthy hearings s satisfying the requirements of due 
process would tend to detain warships and “imperil the defense of that state, es- 
pecially if the deseiter or deserters were necessary to her operation." 


But, in fact, the language of sec. 34 of the 1917 act makes no excep- 
tions to its terms, and sudge Hand's facile approach remains unsatisfying despite 
the supporting dictum in Medina v. Hartman.~ No other case or rule of construction 
is cited as authority ond Judge Hand's conclusion. 


With respect to the internal law of the United States, congressional 
legislation and treaties are on a par, and_ the later in time can abrogate or 

modify any incensistencies in the earlier.” However, because of the special 

nature of treaties with regard to the preservation of peaceful international rela- 
tions, the purpose to abrogate or modify an earlier treaty must be specifically 

and clearly expressed by Congress.1° This clear expression of intention was absent 
from the 1917 statute anc ali other statutes relied upon by the relator despite 
their ostensibly inclusive wording. This view is supported by the failure of the 
United States to give notice to Spain of any further modification of the original 


~ ad 


U.S. Dep't of State, Treaties in Force, 1960, fn. p. 158. 


260 F.2d 569 (9th Cir. 1958). 


Moser v. United States, 341 U.S. 41 (1951); Clark v. Allen, 331 U.S. 503 
(1947): Head Money Cases, 112 U.S. 580 (1884). 


Pigeon River Improvement, Slide & Boom Co. v. Charles Cox Steel Ltd., 291 
U.S. 138 (1934); Cook v. United States, 288 U.S. 102 (1933). 
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treaty after the 1915 partial termination. Article 30 of the treaty stipulated 
that the agreement would be in effect for 10 years, but in addition, until such 
time following 12 months after either party gave notice of an intention to reform 
or terminate. Congress thus apparently never intended to terminate any remaining 
portions of the treaty, but, in any case, the issue was deserving of a deeper 
analysis than that accorded it by the Court of Appeals. 


Much more problematic than the issue involving the subsequent abrogation 
of the treaty was the contention emphasized in the District Court with regard to 
the requirements of due process. Assuming the treaty to be operative with respect 
to a war vessel crewman, Perez-Varela argued that his constitutional rights to due 
process were violated by the summary proceedings leading to his arrest, detention, 
and imminent deportation. Apposite to this problem is Ried v. Covert ,1 which de. 
cided that a treaty may not deny a guarantee of the Bill of Rights despite the 
breadth accorded the treaty-making power by Missouri v. Holland, 


Judge Bicks' handling of this contention was non-responsive in that he 
felt secure by concluding only that the seaman was not being proceeded_against 
under the current immigration act and its provisions for full hearing. 3° Albeit 
the validity of this statement and of the conclusion that a seaman illegally remain. 
ing in the country after shore leave is entitled to no statutory right of hearing, 
the larger issue of constitutional guarantees was ignored by both the District 
Court and the Court of Appeals. The issue to be faced is whether Perez-Varela was 
one in fact to whom any constitutional guarantees are afforded. 


Certainly, if an alien is a lawful resident of the United States, he is 
entitled to the full protection of the constitutional rights guaranteed to all 
within the borders of the country 14 At the other extreme, an alien seeking ad- 
mission to the United States for the first time is granted no constitutional 
right to a hearing on exclusion.t5 At the median between these clearer cases is 
the focal problem involving Perez-Varela. His intention to desert and settle in 
the United States was formed before he entered onto United States soil, and his 
status was that of a non-immigrant entering the country in bad faith,16 His stay 
after desertion was obviously illegal, but the pilegality of presence in the United 
States does not forfeit constitutional rights. The determinative issue may 
simply revolve about a judgment as to whether an alien illegally in the country 


ll. 351 U.S. 1 (1957). 
12. 252 U.S. 416 (1920). 


13. Act June 27, 1952, c. 477, sec. 242, 66 Stat. 166, 8 U.S.C. sec. 1252 (1952). 


14. Kwong Hai Chew v. Colding, 344 U.S. 590 (1953). 
15. United States ex rel Knauff v. Shaughnessy, 338 U.S. 537 (1950). 


16. 66 Stat. 166, c. 477, secs. 101, 252, 8 U.S.C.A. secs. 1101 (15)(D), 1282 
(1952). 


17. Japanese Immigrant Case, 189 U.S. 86 (1903). 
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has been here."too brief a time to have become, in any real sense, a part of our 
population." 


In the leading case of Wong Yang Sung v. Mcgrath, an alien seaman who 
overstayed his leave was required to have a full hearing following the dictates of 
due process as te his admissibility, and the court sought to resolve only the issue 
as to whether the hearing had to satisfy the more precise and stringent require- 
ments of the Administrative Procedure Act. 


A possible response to the alien's argument could well have been that an 
alien seaman on shore leave cannot be said to have been admitted to the country, 
and is thus in the position of a person seeking entry for the first time, in which 
case, as an exclusionary proceeding, there would be no constitutional guarantees. 
However, the problem is there to be decided, and Judge Bicks clearly avoided it by 
stating only that the hearing provisions of the current immigration act were in- 
applicable. 

Relator apparently chose to drop this argument on appeal and rely upon 

— the new ground of abrogation of the treaty as noted above. It seems he would have 
been well edvised to rely upon his earlier basis of contention. 


C. M. Fogler 








18, Id, at 100. 
19, 339 U.S. 33 (1950). 


20. 60 Stat. 237 (1946), 5 U.S.C. sec. 1001 (1952). See also, Couto v. Shaughnessy, 
218 F.2d 758 (2d Cir. 1955). 


2l. United States v. Anastasio, 120 F. Supp. 435 (D.C. N.J. 1954), rev'd on 
other grounds 226 F.2d 912 (3rd Cir. 1955). 








BOOK REVIEW 


GERMANY'S EASTERN FRONTIERS: ZOLTAN MICHAEL SZAZ 
Published by Henry Regnery Company, Chicago, 1960. 


The subject of Mr. Szaz' book (which is published in cooperation with 
the Foundation for Foreign Affairs) is perhaps more accurately described by its 
sub-title "The Problem of the Oder-Neisse Line." For 'Germany' is unfortunately 
still an ambiguous tern. 


The Odez-Neisse problem takes its name from those provinces lying to 
the East of the River Oder and its tributary, the Neisse, which in 1937 were part 
of Germany. Comprising some 39,400 square miles, they represented geographically 
a quarter of the German Reich at that time. The effects of the political see-saw, 
of which the unfortunate inhabitants form the fulcrum distinguish, the author 
asserts, "the tragic fate of the eastern German population from any other national 
group, with the possible exception of the European Jews." The reader may at first 
be skeptical of this bold pronouncement but the book surely justifies the clain, 


The genesis of the problem is, of course, to be found in the inept mea. 
sures of the Treaty of Versailles of 1919 which first established the Polish 
Corridor. This was designed to give Poland free access to the Baltic Sea, but as 
it was by means of territory which had an essentially German population, it is 
hardly surprising that the Poles decided to "solve" the Corridor question by com- 
pelling a "voluntary" emigration of the German inhabitants. Political misunder- 
standings and distrust in the 1930's between Pilsudski and Beck on the one hand 
and Hitler and Ribbentrop on the other led, in the late thirties, to incidents 
near the border of the Oder-Neisse provinces and brutalities within. When on 
September 1, 1939, tne German Army entered the provinces determined to avenge 
these brutalities, all the horrors associated with German occupation ensued; these, 
the activities of the Polish underground and the consequent German retaliation 
"formed a never ending spiral of terror." Even the hope that was stirred in Polish 
hearts by the German invasion of Russia in June, 1941, proved to be unjustified for 
when the Red Army entered eastern Poland the leaders of the Polish underground were 
arrested and often depoxted whilst in the Oder-Neisse provinces atrocities were 
committed so systematically that one can only conclude that they were organized 
with the intention of driving the entire German population westwards through sheer 
terror. 


Even the promi.se by Russia in 1943 of the establishment of a democratic 
socialist order in Poland after the war in return for recognition of the loss of 
Eastern Poland proved to be nothing more, as the author observes, than "the Trojan 
Horse tactics to be performed in the years to come in every occupied country." 
From here it was an easy step to the "compensation idea" whereby Poland was to be 
compensated by the Oder-Neisse provinces in the West for what it lost (to Russia) 
in the East. The inequity of the idea is manifest: as the author points out 
"Either Poland was entitled to the eastern provinces (a fact which Stalin never 
admitted) for which she could not be well compensated with territories of a third 
power to which she had no ethnic claim... or Poland was not entitled to the 
eastern provinces . . . and therefore had no valid claims for compensation at all." 


The early chapters of the book give an excellent geographical and his- 
torical background to the problem but perhaps Chapters V and VI entitled respec- 
tively "The Russian Birth of the Oder-Neisse Line" and "Western Appeasement at 
Yalta and Potsdam" are of more general interest. Stalin's shameless duplicity and 
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intrigue present a frishtening contrast with the naivete of Roosevelt with his 
"Uncle Joe complex" and the dilemma of Churchill, seeking in order to reach an 
ethnically rational solution to control the popular waves of anti-German hatred 

he himself had helped to create. However from the lawyer's point of view Chapter 
VIII is probably the most interesting. The author here gives a summary view of 
the current attitudes of the major powers and a somewhat fuller discussion of the 
position taken by the Federal Republic. . Of the German arguments (which are basi- 
cally those propounded by Professor Herbert Kraus in "Deutschlands Ostproblem") 
two merit special mention. First, it is suggested that not only are territorial 
annexations without permission of the ceding state contrary to international 
morality and law but also that they are outlawed by international law and, as a 
result, not even a peace conference has authority to deal with the provinces. 
Secondly the right to national self-~determination is called in aid. This, 
Professor Kraus asserts, is now almost a binding precept, and the evidence offered 
in support of his contention is very persuasive. Unfortunately, it seems unlikely 
that legal arguments, however persuasive, will be effective in the solution of the 
Oder-Neisse probiem. 


In his introduction the author explains that if he appears "to favor one 
claim over another, this is not due to personal prejudice but to his concern for 
the strengthening of the forces of the free world against those of world Commnism." 
This is, of couxse, tantamount to an admission of a pro-German bias which is un- 
deniably apparen® in parts of the book. Nevertheless, the author in his pleasant 
and readable style (although occasionally there is an ill-chosen metaphor, a 
grammatical slip and, in one case, an incorrect plural) has marshaled the plethora 
of detail culled from an impressive and very useful bibliography and has provided 
an up-to-date reference book on his subject - the declared object of the book. 


One major criticism may, however, be advanced. In a work of this nature, 
which contains innumerable references to towns, districts and several, for example, 
to the Curzon Line (which is nowhere definitively explained) ready access to a map 
is essential for a thorough appreciation of the situation. Its absence is there- 
fore to be lamented. Even so, the book is thoroughly recommended for those who seek 
a penetrating appraisal of the problem. 


Nicholas S. Wilson 
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